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Negotiation of Tax Treaties in Compliance of
International Conventions and Domestic Laws

Prof. {De) Kanwal 1, P. Singh®

ABSTRACT

The Puper gims b reconcile the priecipfes of inferpretalion of fex Ireotivs.
Fhe Tuc Treatics lays down o bosls for waderstording ond upplving
Infermafivae! Tar Comeepds. If ffe fwn comfrenclirg couuirics oo med arrive of
tper ot Cowcfusiien widh regard Wy Fae Ko righty undar e treaty cesesse of
fedeef) oy i fogf, The fa aetforitics of the world arve colfoctively reprasented
b e Cvpanicarion fov Econoeic € ooperation and Frrvelopmen {OECD"
and the United Nations (UN") The conventions anmounced by these
eponiFaTions pencrolly addresy such discrepamcies. The gfficiency the freaty
anpranch, Roweven Jepends om common amd worfoblc imterpratarions of
Mhe froofv lorms.

Tun froohive o Sreovies besweom stofes goveread b predlie imtovmotionod i
Tur ireatios ofso doffect the domestic vights of raxpavers ond stafcs.
CoemfTictne, principles of inferprotorion sy apply in public internotional,
und in domestic contexis. The article seeks ve recorclie these different
principfes. The lox treatics necd to be imterpresed anmiformiv o gekieve
recipriine. The paper distinguishes interpeciiations with the help of domesele
fonw aved Imvermoiione! models mamely (0T Model omd® ON model. §t shalf
itfustrote the problem of inferpreting and iy comreguences. The proflems
witirhi arise when o irealy term i por defined or o5 insdegeotely defined in
the treaty and the particx olfach different mlerpretations o the lerm under
thair domestic Ioax shall be divewssed fn length. I addition, the paper shail
diecugs the probion of irterpational cox ovoidomes ond sofutions which
renerufly invelvy revevigiing the intorpretstive of o ireaty term

INTRODUCTLON T TAX TREATIES AND NEGOTIATIHON FROCESS

A Tax treaty i3 3 contract between two soversipn povemmends relating to
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mtermuipnal wxation conflicls, They are considered infermational agrecmonts
vpder public internationad Jaw wd therefore are subjecl o general miemational
law, These treaties are enteced inle by povermmenis 1o allncate fizeal jurisdiction
and on the other hand they become parl of lax [aw of the comtracting states. 'lax
treatics are applied by national e abworities: and nalional courty either by direct
incorporation ke the domestic law or by enucimenl indo thal law, Meost reatics
arc hilateral but there are multilateral treaties alko, Absence of world tax coum
and Fack of wniformity in interpretation and application leads to treaty confic,
The goal of the troatics 15 to promote internatiosal tade and commeree and
allocatiom of lux revenues botwoen varous couniries, The use of 4 tax treacy
qualifies or bécomes un abuye wien taxpayers et a benefit which is inconsistent
wilh the inlentioms of the makers of treaty. There are various forms of treaty
abuste such as treaty shopping, condim transactions, arbirage transaction, over-
levierags' bage crmion and prafid shilimg,

The rosin porpursc of ax treatics 15 10 avoid dosble 1nxaticn and Gscal cvasion. It
mury like seweral years from the mmation of ocgotiations ¢l the tax treaky
actually comes mbo force. Trocatics may propress to the final stages, but nesver
cotwes ko Tomce doe b delay and bme 1aken in negotistions. The domwestic tax
Lws of those coumiries may have changed in due course and the countrics may
be forced o re negoliate. Tax trealics are the authoritative zource of intetnztional
tay, [aw but tha authorily iz depends upon how a contracting individual noion
vigns the terms of the oemy in vis-d-vis 115 doreste laws. In some commtnies the
treatics are swtomatically binding whereas in other couninics there is a requircment
of sperial lepislative procedures to be Followed so thal the provisions of the rcaty
cffectively bocome Llaw, Tax weaties are generally used Lo avord double taxation
and prevent tax fravd or fiscal evasion. Dwouble latatim wkes place when the
taxpayer i taxed sivanitancously By the foreipm nolion of gdence and the home
country. Double taxation bas 115 own doowhbacks as i can stifle commerce, and
intemational trade. I can be particulariy harmfol to patons whose economies
rely heavily on bamtsm. While double mxation is crippling to all economies, tax
evasion dlse alfects the sconamics of the workd dee to the loss in revemes. Many
a times  mulione cunmud 3XICC Upca & comprohonsive ax weatr and their
agreeonents lend 1o foows on eme patticidar issue, [5sucs related to the zpplication
of tax wemics anze duc to 2 lack of a clear understanding of the rules and
principles goveming the interpretation of tax laws in genweral and troatics i
particular, Therefore the question of inerpreatiom s muech dohared by scholars,

HISTORY OF TAX TREATIES AND MODEL CONYVENTIONS
Inthe 19 conmury it was otly idividual states thal entered mbn bilsteral conventions






laws, A tax ircary cannot oreare of extend taxing mights of a cpuniry. Tax Lgaties
also hove an oparativnal objective 0 prevent Lscxl evasion, This objective
counterbabnces the climmedtion of double Gocrtion, {ilobalization bas aleo conmbanted
1o the isternaticnal tax, avoidance and evasion.

NEED FOR INTERFPRETATION

The importance of fax fréatics has ipcreased o recesl times becatise of
plobalisation of ecomomics and aluo liberalisation of cross horder teade and busines:,
Most demestic e laws ane detailed, whereas lax Irgatics are “pamposive’ and
their interprotution should be agreed between the contraching countries. Donesstic
Laws arg not a yardstick to interpret them. Mo trealy can coxpressly resolve all
issucs thal may amise m the course of its application. Ureabics are mume o be
imterpreted keeping in mind the intentions of the partics invalved I cmnet be
foreseen what facty may artee o the fiture and it 15 not possible o provide Tor alt
of them with abseluie presision. Intemational agreementy, aml alze donwestic
lavws, requine interprettion, The: mecd for interpretation can arisc trom 2 ditforence
of epinion between the contractmg siabes Questions ol interpretation widh repand
w the application of a oeady can alse anse, belore domestic administrative
anthorities or comrts, and m mow countties The courds are then anthorized W
mterpret the treatics.? Cinvernmonts need Lo check what types of oaty abuzes
are of concern to them and thim decide upon anti-abuse rules o combad such
gases. The anb-abuse mlce shouwld be selocted based on what would work best
with their cxisting el and ax system

“T'o interpret” is Lo unfobd a toxt, 1t hay fhercfae been elaimed that interpretation
i such a peneral cogoitive process thal it* ot be repulated theough law.
There s existence of different nues of Mmtgrpmuton within the legal systems of
various states * 1 is difficuh to firmulats e nterpretive principles in precise
terms, The interpretation of inermational agreemenis, even by doovestic court:
cannot e bascd wpon demeslic rules of mtecpretalion. Treary itterpretation hy am
intermationad forum must book mbo the Bt that treaty interpretation hy demesiac
comrts docs not conflict with the mtemational obligations of the skate in goestiom.
Special problemy arise when a treaty uses kegal torms that simubloneously are
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terms of the substnlive luw of the conlpscomg stats,
VIEKNA CONYENTION N THE LAW OF TEEATIES

{his convention was adopted May 22, 1969 and cane inie force on Janvary 27,
1940, I\ provides the standards for all Kinds of treaties mcloding fas beaties. 1t
has boen ratified by 96 notlons amd there are 45 sipnalones. Acticle 31 e 33 of
the Vieona Convention oo the Law of Treatwes (VOLT) contains binding
intcrpretatlon vules of Intemational Law tor partics of the V1T,

[n practice, most countricy constnwe a tax trealy liberally, This i in consastonos
with Acticle 31 and ulso Article 26 ol the Vienna Convention. These anticles
provide that treaties must be interpreted by the parties ‘in pood faith™: Therefin:
a broad interpretation 15 o be favowred vver 4 garow mterprelation. Arhicle 32
provides thet snpplenentary means of interpeetation may alse be wsed like
proparatory work of the treaty and the circomstances of 15 conclusion. Thes
wonld chock that an seaning s ambigrous or obeeure or leads Lo 2 absord cesyl,
i would alsr keep at abeyunes imreaponat:he conchegions, The vse of supplanemany
means of micrpretabion 1% oot mmited o what 15 expressly mentoned in Arhclg 32
of YVOLT, It alys melules commentance, parallel treatiey, decizsions of forcign
conrty, ete. Articke B3 provides fior Interprotation of meatics authcaticated in two
or more langusyres. When a companwm of the suthenic s discloscs a differenee
of meamimg which the application of Aricles 3 and 32 iz unabloto remove, the
meaniog which best reconciles the texix shall be adopted . T should also he
reconciling as repged to the objecl and purpuse ol the treaty. WOLT siates that all
fangoapes shall be oqually anthoritative, unless the egaty itself provides am
authenticalion Lo voe smple lnpuage only. IG might alse be possible that the
contracting partles apree thal a panticular langnape shall prevail. Ut can thus be
reasonably concluded tat mbes of interpretation contained mothe Vienna Corvenition
do not cstablizh a rigid hierzechy but call for caceticl consideration of alf relevand
anpocts.

RELATIONSIIIPF BETWEEN ARTICLE 3 {1} AND VOIL.T ARTICLES 31
AND 32

Article 3(2) sralcs that m gase eertain terms arc not defined in the troaty, the
domestic lw neanmg can he /eremted only 17 the context ponnite. This relationship
has teeen o aubyect of debate in the international fuxstion . Some jrists are of the
witrw {hal Arhiclo 3(2) G a special rule in retabon 1o VOLT Arbicles 31 and 32, 1t
should therelore lake precedence over the peneral tules. Allernalively, @ has
been arpmaed that the demestic Jaw reférenwe m Arhicle 3(2) 15 essentiafly a rulc
of last resorl. However, the [ormer view has ol the mugenily of the support. Other



Tegn! instumiants Tlike Protocol, Parallel meatiex, xpent opinions and coun deciskons
are alse wsed as aid to interpeciation, Court cases are A useful wd to trealy
interpretation, purticulady il a case is recopnised as bavimg micmnalimal Cxcal

Paralle] treutics are referred 1o, bt their vahee a5 aids b inlerpretation is gencral ly
low, Bvery trendy must be construcd individuatly But a state generally strives
for 3 cerlain amounl of consisteney in fhe mterprelalion. Tax treatics provide 2
depgree of certinty the international bustness in crgse-border maders, Views of
eminent furists are abu considered while interpreting the troatics for Lheir petsuasive
vahae.

MODEL CONVENTIONS

Since diffcrent countrics have varying interests, it is good 0 have more than one
roondel e convendon, Todh, moles a¢ weell a3 interpretation of mules, contrbote Lo
meaty conllicts. Considering the different interest of differcot comnincs. it is
natral L have tauliiple options in the frmm of mors than one Dede] @ converrdicm
tn address thern.

The differcot Modet conventions provede a starting peint for tax, eaty negolutions
betwern nations, Thess models make tax teaty negotiationg cauicr amd help
aveidance of amy complicationy for nations whose laws requirs mification. Theve
are three magir wodel conventions namely Orpanization Tor Eeonomic Cooperation
and Development (OECD} Model Tax Uinvention; Uniled States Model Tax
{opvenbion;, and [nited Mations Mode]l Tax Convenbion. The OECD and UN
mndcl income tax realies are penerally designed th minimize income that womald
b allpgated 1 sowrce countries, with the residue allncated Lo resideme countrics,

This process bogan in the 1920 afler the Werld War | The ongins of these
tremy onodels can be traced w formation of  Intermational Chamber of Commmerss
"™ AL that tmee all countrics had emzhing debt burdens, The Leaguc of
Mations was fimmed at about the same time as the 10C* as a plobal pofitical
arganization, B worked for global laws and the lax Taws became effective in
1923, Residenoe comuepl became the basc for the OLCDITN model treatics.
The [eagus of Nations formulated following cascntial ity prieciples:

. Sourte country shauld tax local operations, inchading propeny or ather
pertinent maltters thal can peRCrabe FovIcw.

2. Residua! iscomc should be camed by the country of residencs, which

5. B Wells & . [owell, “Ten Fave Erodtod and Hosteloss Imeamre- Unllceling of Seurce 15 Hie
Linchpia,” 65 Tox T- Rea. 535 {20%2]



provided the knowledpe and capital for the busioess, This shall bamnonee
b intemational irndciions

3 Fresonce «of an mienm helding company should be treated as o residerce
courniry.

The mode] treaties that eventually became the DECD Model, and subscquently
the UN Model, are based on these principles.

GECD MODEL

The OFECD hegan in 1981 replacing the Ornganisatiom fir Boropean Ceonoome
Co-oporaton {{HECCY created o 1M4E. The orgamizatiow. currenfly includes 33
naticms which are mirdly developed Buropean nelivns and carst mmporlaniy the
1lnited Smtes, This convention contsms commentanies. They are fimmuolated ke
ity gonsideration b wesenvetioms rom member patioms and opposing pusitions
taken from nemmember nutione,

Thee OFCH modae] proeigdes the baay for lax troaty negmbiations for most developed
mations, who erther wse the model conwention 25 thear siarting print o adapl most
ar all of the privisions for ther v model 2% conventtor. OLCT) Commentary
has e changed several tmes so it would be benefimal i the Commenlary
statcs 3 matomale w4 e why a particalur interprstalion s prefermed over The one
already cxisting,

Ta promicte cooprration and to gvereorne tmnilgrial weuos cochanges of mimmation
15 reguired and Artiole 26 of the OFECT mede] spocifcatly provedes for il T8 alse
climinates discrimination agrinst foreign natonals as provaded m Article 26 of the
conveniean, It provides moechamism for the zolvmg of the disputes betwoen the
tax systemn by izl interaction procedure,

s MODEL

The 115 tncoe Tay Convention provided the sianting poine for the United States
m nepotiatng tax weaties and was odginally published in 1981 11 was revised in
1996 and 2006, T contnns echnical explanations aod 15 used o ensure thal any
e that soold polentially complicate the ratifuition process m the Senate are
thisgposed of during bilaeral nepotiations ® The LS. raedel is sitilar bo the {3ECTD
mpdel 1 most regpects, I oonly diffors repanding anti-dizecimination provisions
relaicd 10 forcign taxpayeri and it alse arger the wie of @ havens more
sgaressively

4. Tible, Manio B, & Avi-Yosh Rewren 5 The faregrated 2he Unlicd Siores Mol T
Tixr Trounly. Lake Mary, FL: Vamubeplas Fubliching, 20



LN MODED,

The Uinited Mations muwdel was published in 1980, 1 was desimned 2o agsing
developing nations in tux treaty negeGations”, The UN. mode! s similar to the
OFCTY Mude] and contains many similiar provisions. This model has fores on
sonrce based taxation as opposcd to residence based waation, Mhe TN, Maodel
15 substantialty different from the LS, Model because of iess rZerous
nondiscrirmination palicies ws well as less cmphasis on tax fraod and fiseal evasion,
N medil aluwates more Lxing rights w source stale as compated & residenee
Stabe.

REFERENCE TO OECD COMMENTARIES

OFEC model treatics and conventions are mmportant for ilerpretation. Their
leyml stamus under the provisions of Vicma convention is uaclear. There Las been
ncreased reference to OECD conventions, There are differcut views of scholar
whether the OUCD conmmenizcics are in accordanee with Vieans Comvention,
Vhey are abie taker a8 supplomentary means of interprolision, Although (D
ilocs pot intend for commmmiarics 1o have a limited cole, Thazy arc intended o he
part ol condext apd ool preliminary material b this beoomes difficalt il the rcany
is made before revision. Those revisions make it dificult fur the wraaty o he
faken a5 parl of toxt.

ROLE OF DOMESTIC LAW N IMPLEMENTATION OF TREATIES
Relatiomship of Tax Treatics and ‘The Demestic Law

Whenever u treaty is signed the parties commit thermselves (o initiate procedures
in domestic law 50 thal the objeclives of ncaty are achicved, The conelusion of
the procesy takes time. A reaty becomes applicable only when the comiracting
states ratify it. Te inclde & meaty under domestic Taw waics follew diferent
rules Im zome slates domostic law is subordinared o international law, This i
willed the principle of incorporation, [n such commtrics the realics automatically
bocome part of domestic law when they are alificd, Some countrics reat domestic
law and internaticmad law separetcly, This is cellcd doctrine of ramaformation and
oreatics hecomes part of domeslic law only afler legistation

Tax treanics should huve precodence over inponsistent provisions of the domestic
Lx low, There is 2 three sep approach to laok o the relationship between
wreatics and demestic law. Firstly it should be chocked whether the domestic law
imposes L in the sintation. 1F oo tax is imposcd then ireaty iz not applied as no

T Doweell & Wells, “Frar Base Ihfrrar: Time fo Dleedor the Afode) Frewntfer,” CTF for Y Tx
Sorrmuf [Jan. Feho 2003,



tready comn cremle lax, 10 che luy acses under st law then the socood stop is
taken Insuch cose i tax weaty overrades Ui dornesor Taw. Thardly we necd 1o
drremine the ataics right o tax withio the Hmns of the eyt

tor mderstanding the nile of demeslic courts in the application of freaes paioone
mod usage of modem treatics has 1o be aalysed ad cleatly mdecstood. The mole
of domestic coumts in applymg realics vanes preatly dependiong oo whether the
wealy provision o issue 13 hormoonial famongst states), vertical (states and pat
parties} or irsrnational."The method of sation can hawe a sigmiticant Sfoct on
gplication of the provistons ol tax tmeatics, There aic fres predoounant mcthods
el By couniries i their domestic laws o cstablish the amoomt of tax payable by
a perar narnely Assessement by the tax ambotitics, Scif-zsscesment, or Wrthholding:
Coumtries senerally use 2 combination of withbolding taxcs on certain paymonts
0 i residents n combination with cither sclf-assessment or aysczument by the
tax athorilies . The provigions of tax teeatics do pot deal with withholding per
s¢. !

“Prevorvation Claose” o “Saviag Clouse™"' arc two other mpottant mules
repanding the lie up between eaties d domestic laws, The fomocr mollifics any
trealy provision thal jnadventeotly takes away bepcfits othorwise granted by
domestic lows, while (he latter tmaintains the right of 4 Contractmg Slane to tax s
own Tesident or cittoen as i the meatly did aot exist.™

Troatics wawlly define imporlant terms seeh as "persen’, ‘enterpose’ apd
‘pormamcm csiahlishment’, ete. withio their text. Article 32} of GECIYUN
Model, provides o few peneral mules amd coramon definitions, This is roquired
because a ireaty cunnol defme sach and every Brm wsed. The Antiele provides
that if a term s med defned o 2 Lx treaty o the context docs Dot rcquire a
difterent mesming ithen the mesing will be peovided by the domestic Jaw, The
imterpretation and allpcanion of meaning  varies fom case (W case and forns a

Y Edwande-Ker, Fur ey ferprerations | Losdon. O'b 313

G Thwid Sk “fhomrstie guelication of Treorfes”, April 20, ML, page I, svailobde at - it~
gl oRtarneTs Brw sewn ool privionenmieal ey “article = f 0208 canfed = focptiby [wistied on
Apell L4, 2000

10 Brian J. Aol “Cherview of Mabw lisiwes Jt mhe dpplication of T Frisipe”’, May B,
i e aL: Pt e s g el Loy 2O ATRTEAN: Poperld  demcdof pof frizitedhom Ol
5 L.

L1 With tegunl 10 This peincipde there bar becn o argumewt dbat €'ontreled Forcign ¢ soeation
{LFC) mule, which allows o coomdny We s s resdent 3 om0 iesoise atnibotable do i
participation in certain foreipn cotity mny onflict with the provisions ol B Iosaties

12 Kiyshi Blakayama, “Tee Folicy. Deiraimy avnd dvaftier o dmestic daw b implement 0 e
Irene™, Wiarch 2011, awailable al: Aefpy dwwecimf orpiendernolprbe 57 a2 10
Prtettd T pelfpelatieod am Aprid T 20820



parl of negotiation process. The munual sprecment procodure {MAD) is provided
o Artcle 25 of model tax conventions (OFCDAINAIS) This peocess s oltep
necd o aprec upon 2 common definilion of a tevra. Tho lerrn s then givep 2
meaning sgregable o both contracting partics and which is used in the domcstic
fax law of the counires, L 15 dooe to prescrve the a sovereignty of the
contracting coumtry and opermaics on the basis of tax laws of the coniracting
countries o which # apphes, Un the other hond @1 alio creates a negative
conscquence, The two coniraching coumtnes may anach different meanings 1o
et m o applyinE e oeaty wider thew respective domestic law. This kind ol 2
treatment and iuerpretlalion vrenles am “issue of goalification. Semetimes thers
13 anuher issuc of interpretation. Thiy is rogarding  inverpretation of ety by
reference to the relevant commentary on the date the treaty was coocluded
(static approach) or on the dale when the need for interprotation arises (ambulatory
approach), This issue arises hegause ones a Tcaty has been conchuded the
respoctive commintens of the OECTY and TN may have opdated their commorentany
relating o parlicnlar provisions, Awmbulatory approwch, allows a meaty 1o
aceonmodale: chanpey withont warranfing a nesd 1o re-negobiate the @x Toaty.
livwever ambulatory approach cannot be applied where thers iz a radical
attietwdrent 10 Lhe domeste law thereby changing the meanimpg and substance of
the term. The slalic approach, on the other hand is not feasthle m today's fast
paced werld The domexiic laws change lrequenty and it may tesult i absund
reguhs,

Dhspaites can anzc betwoen 3 taxpayer o Gix authontics, and wlso botaten the
Lix suthonties of bve or more conntries. The dispule resolotion moechanizm is
different m boib cusey Thspute between taxpayer and tax awbontes  follos
normal lelifratiem route, seitloment process, special leave pelition (S1.P) e or the
ot agveement procedore (MAF) tnder Articke 25 of the model tax conventigms
(OGECTYIING, Dispute hetweon tax autherties of two or more countrics fsl Loy
Muneal agreement procedure (MAF) or Arbimation or lock up 10 Inemational
Court of Justice {1C]).

INDIAN SCENARIO

Indiz iz largely a source mle laxation country, §r gives rise to cases of dooble
nom-taxation, some wtended, some uninkendsd, india has cntered into many kinds
of treuties with different counirics like Mauritivg and there 15 a very thin line of
difference hetween reaty use and abuse, Receipt of any form of @ax relict by
the Sowve couniry s condecive for double non-taxation. Ceomomists prefor

13, Ebuz Yopol, Double Tox Treatim and Their brerprefarion 4 Int'l Tz & Bus. Low: 1 [ FYXE).
Averitehie ot; it oaofolareii fom: berkeley el Tl ice 1) frivited am Apeif 16, Ml 4)

19



residernie based taxatioa to avord the sowrce arpunot but it bas the drawback of
mpbiliy of msidense and capial. Dogble nonetaxation 5 alse being crticized on
the rounds of hoing ymfair yiven 1thar companics e not pay ther fasr share of
taxcs and that 0 cnds up giving a firmign company a higher edge over dimesilic
companics. The best way to avoid *Double axanon® and *Dooable WNon-toxation’
is by imbcTproting trcatics in their right comtext rather than wing domeshic B,

‘Trouble Mom-lxalion’ wan be divided nte theee kinds, Fusthy wheee “1oubic
Mun-tnxation’ 15 by purpese, the gountry havmg the ing oight doesn™ ta, The
secomd secpario as one whers the tanmcions arc structored m a manner not
vizpaliscd by tax treaty. In such case, jwdges interprot the schamc of the reaties.
Lastly, there can be o simoation, where onc of the counmics chanygrs its domsestic
mulcs, after the wweaty i3 coiered nio, Mamibus entered into ety with Tndia in
19808, but the FIM and FII mereased only mothe aarly 19905 This was so
because Mauritiug changed ite demestic Taw and moorporuted Mawntius Offshore
Busingss {orporations AcL Domocstic law 13 e irrelevant at the intermatienal
trealy tovel. "Cogble Mimetakabon® hoas been conscously pomuittod by somc
trcabies sl therefore, thas situabion has to be addvessed by policy cakers. Thero
can b u different ke on “Treaty Shopping” md the India-bawritins tax treaty,
Siome jansts opine that Maorities tae residents oo, pay corporate tax [n Mauritius
and therefore i sheuld aol he Jooked wpon as 2 case of *Treaty Shopping” of
‘ouble Mon-tation ',

There an: several mawroveonormic differoness belween developed and developing
cenaniris. Doveloping countries doe not have vetiomal nweoms te yield the necessary
domestic savings by fmance the mvesiment requared for fxther growth [his
need of morestment bas inppered mitsrnational tax competition among developing
couniries ip aliract foreipn iwward myvestrent

The vhjoct md mapetus of the Tax troatics iz “allocation of wx nghts” and this
can work omly when both the parties wdevszonl the trealy terms in the samc
manner. Tax treuties der mod amm b0 creale B Labilines, their goal 18 © reduce or
climnate disugresmemis arsd mierpretations wider the respective contmcting panty’s
wmtemal lawe There{ore they Lie m with the national peovisions that allocvts @xable
meome b xpayers, 0 thal he context becomes relevant in domcstic law M
Internationat Court of Justice {IC1}, bas prosounced that e Frenno rales are in
principed appficedf o ingerpeetation of alf freaticy whefher e coundeiey
are parties fo VULT or not.

14, Pairicia Braodsiaier, “F e Subviuretive Soope of Dowdle Tiea Froutier- A study off dretele 2 of
LWL Tt Mefale=l Comnrendion™, Pagre W 20040
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Demspine this panciple of inlematonal Taw, domestic ws in 2o counles
prevail over an etTatic pravizion of a treaty. The pecaliar alliatwe bétween toealics
and dowcstic laws and the possibilily of @ lrcaly overnde'® depends on, cach
COUMITY”'S constitation, laws and judcial decsiimes. Indis follows the dhzalist theony
tof the impletnentation of Tnlernations] Taw at the domeshie Tevel, 0 Intcmanianal
treaties do oot antomatically become part of natignal law in India, L.ogislation
has 1o be made by the Parliarment [or the implemeniation of intcrmatbonal law in
India.

The case ol Hrine of fadic v dowdft Bavhan Amdolan’™ was deokded by the
Supreme of Courl of Tndiz om Octaber 7, 2003, Foroign moecstors had  becn
channelling ther myestments inio India via Manntios rather than chaonelbing thons
into Iodia directly. Those investors had decded fir vse the Indo-Maveins tax
Lrealy bevise of s advanisreous tax featumes (tex freaty shopping). A scheme
wis struclured o such o munner thad 2 conduit cempany bozeed in Mavritiu: was
] to channe] investmend Lron, looeign country o India, 10 was dune i such a
way that capilal gains were not ed o eiler country {double non-taxation ).
The main issoe efore the Lndidn Sopreoks Courl was whether this schenre was
valid wader the India -Maariting tax treatly. The only fustification for charmelling
the investment waz tax aveidance,” The totpayers had desipoed o teianpular lax
planning scheme for channellng FDT fron the melevan couwudies e India via
the India=-Mauritins tax teeary. " Acconding 10 the Supremie {"punt of badia, the
taapanyer s main goul was W achicve double non-taxadion,™ Uhe Supremc Court
of India decided the case m favour ol the taxpayer,  Swpreme Comrt of fndin
cunstrucd one 1ax trealy (the india-tbauntius tax treaty) mothe light of ancther
tex treaty {the India-115 tax treaty), Thig intor-tewral method of intorpretation
way sranpe het compelling.  Arguments dhat may have lead $o0 4 /sl in faovonr
o Lhe Lax suthonity eoudd buve been haged on amicls M of the Vienna Oenvention
om Lhe Low on Tresties (YOLTE Article 31 setz forth the goncral rile of lreaty

15, Fhe degiliemecy ol @ abobeey rule tha “ovormilos™ a mealy robe bt ming con(lict wilh il
mud be lelermimed m oo ke by case hasis.

16, Ay Jeorpe v Bonk of Cocfiie, ATR 1980 5C 470

17, 50 56 ITR 5a5 (Indiay.

18, L'heomelliby an inemterienl, by o Hulch ciorpematibb in Inahia thevugh 2 cemelodl cesmpanys i
Kowritivs {M corp} Iny aluily rxwlribadiones Wy the: b oo which scpmires e HEHTNATE in
Inilea, ik reluively semple whers the [ouel pticipLion coomgisg ppbic: Tof the duee eddiog
i Mocom In thut cise dividongs rom gnel capinnl gnims on the shores mobe bMocaop miglt
e cacmpeied from tox in the Motherlamds

19, L Raplew,  Baley yersnos Muscdmro, 4n Scnmesmic Aaaloos (000 22 Ly fon e ol
357,

2 . Kaphew, * T Faafary o devermyr in Aofandt atien,; A Soemamss  SntreisTt [Ty I3
ol of Logal Siedior 307,
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interpeetation, {t prohibits e uge of unilnteral documents for comFtroing Ieealics
winch the Supreme Count relied wpon, The commetary o Anicle 3 rjegts the
inlerpretative value of unilaeral docurments. There is o evidence in the dadods
decision that Mauriting had W any way accepted the India- 115 tux troaty® Thus
m favour of tux authoritics it can be coneludod that the Tndia-UT4 tax troaty
should have beets treuied sy 2 wnilateral document  relation Lo the Tndia-Maritic
Lux ey and should have boen immaterial Gor consiruiog the Indis-haurinins tax
Trealy,

The Indian Suprerne Court decided the e in favonr of the taxpayer. It arpued
that the tox treaty shopping issuc in this cese was lawful. The Suprome Court
escnted two independent arsuments. The first argument waws bused on baw and
coanomics, and the second on fegal considerations. The Indiss Suprome ourt
sandd that the costhencfit implications of &x treaty shopping were more and i
attracted FEY v Indian® Alrhough the Indmn coonomie reforms since (991 permetted
capital teansfors, the amount woukd bave beon much lower withoul the India-
Maurilices tax teaty. This implied that the develuping countrics allowed recary
shopping b cocourage capital and technology infows The count felt that the Joss
of mvenue was insipnifican( compared f¢ the other pon-tax bepelits w their
BCORUTIVY.

The Supreme Cowrt of India also did not refer to the Commeniary to Article 1 o
the OICirinodel. which implicitly bars tan treaty shopping., The Suprere (‘out
ol Inchin decided that the OFCTr model Cattmiwntary ks not binding ou india i the
lighl of the Vienna Convention on the Law of Troatics, Supremse Court of India
follwed a static {rather thun an ambulatory ) mierpretaton of the Wdia-Mauritios
tax treaty.® It decided that the OECD Coxmmeniary on fax irealy shopping was
urrelevant hecanse the OFCT) Cormnentary was published atter the conclusion of
the Indig-Mawitios s wenty in 1983, in shorl, the Supreme Count of Indiz in
Amedodun cose faid two mpoctant inkerpretations. Firaly 122 meaty shoppng; i
vaiid under the Indian fax wrealy network, unless there is a specific tax treaty
probibition. T alse zajd that gengval domestic anti-avoidmee provisions cannol be

21 1. Arye Rebolnd, “Frderelinm arad e Corporenisor the Ity Lintilt om Stente emputition
B Corpivare Law™ (1991 1902 (05 Samwerd fme Boden 1435 a1 1406 {awrpming tha ithe
Fucteds uf Thelaware's (nrpodilc law over vompering fepubirions ix Dix ability o offer a
cocdlibl comnalitle comumitnent 1o prediciabibing wd stabilicy).

22 W Lavdes umwl K. Pogmer, ' Logal Mocodem: A Theorolical and Empiriend Snalysis™ Sowrmal
enf Lo emad Coprwtics 294 [anunrmg thor the boady ol begad mrecedents is & capital sinck that
yields o flow of infoanation services).

2%, Hardin, Liberolim, (omstirntiomaiom, o Seemopsey (OUF, o lonl, 3 ot 102

24, D.Tilkinglest, * drfitration of Dispute: wder Inrome Tax Tremine™ ST dmericun Swciens of
talfermatinng Law Prowccedings 107,
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applicd to address tax trealy shopping cages™! Socondly the decision ereated a
controversial xpayer vight. 1 clearly aceepied tha developng countrics offer
mutinlly hammful 1ax meentives to stiract wienbal foreign dinect mvestors. 1t was
also felt thal developiog countnies have less ophiony for attractmy nvestors and
thus they resort e such effonts.

He lnddia is a factory of the wordd for wx decisions, but still the jodgments
delivered by Courts and Tebunals must be valued by bath, e taopayer and
reveme. Mot all doubly pon-tansd mgome 15 “unmtended” or inappropriale.
Maurties 15 an cxample of imtended double non-taxation, Maombus van be calicd
an Iniemanomal Fmancial Contre (CTFC ), Maumiting has walked an extra male m
terms of the substance requirement, Manritius has brought in varions changes
itx fegul Framcwork writh regands to substance apd cconomic nexus. Companics
do not come to bMountive because of tax benefits only, There ars varous other
benctis for chousing Mawritius like sobid ropulstory framewark, pood cotpomte
povemenve, business friondiy environmen( ele, Y507 has rated i as a ‘Largely
Compdiant porisdicion that hos substantmlly mopletsetbed (o standanks. Maoritoes
shares a very special relatnschip with Inwha, and India - Mamitos ODTAA can be
said to be 2 “Win- Win® one. There are diverse opmuones un he conlenlions 155
af *[reaty Shopping” and ‘Double Non-taxalion®’ Ay atlempl v completely
climinate both 'Double tuction’ and ‘Double Nou-tiscalinn” wall lized o an imperfise
tix systern. The begt wiy 10 dwoud “Double BExation”

CONCLUSTON

Indja"s tax policy is not in black and white and there is a gap betwean policy and
implementaton. Since lndia is a pot cxporter of services, its tax policy is inclined
towards soures based too. india scems to be moving w an cra whore more and
more ineome iz decmed to accruc or arisc in fadia. Lot of double taxation was
cased due to confliching source rulbes, extea toritorial nexus and wovilateeal
rcasures Gvertiding reaties. 1 we see the Law wm 1S thore 15 a chifforom
witerpretation altogetheér. In 1715, both the domestic lnwes and resty proviziony ang
treated equally. In U5, as vepards applicabality, the lster of the toe provail,
Therefore treaties thers éncourage investmenl And theme are very fow troaty
overide coses. Even Singspore hos nepodiaded realits o promols netiomal
wmterest amd anract FD1g  Siapapore aothonbes ¢ polcies are pro-business,
Mimmz effons are taken by Singapore ambonitics o collecl ey, because they
belicve that onee the coonomy 13 dynanyc, taxcs will flow paturally. India iz very
clear in i@ legisldion as o pronndes for *boneficial of the two provisions® w

2% T. Daymn, “Fe Tax Tremtye Ak~ (2000} (Mo 9390 32 Journal of Surevnotional Law avd
Foffitee S 3,
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prevail, aolike US wherg both are (renisd st par. He alvo differentiated that m
Imdia, 1f domestic provision is against a ireaty, it will ovemide the reuty provision
whereas in L%, later of the two prevails. In the Indian contaxl, the dizeomibic
principles of law should prtvail and pot ravrality in goneral sense. Courf's over-
archmg prnciples cotes in omly when lepislation is poorly deafted. Under Indian
laws, subjects are not taxable according w spirit of the statute but only by its
plam words, The streagth of Indian jodiciary ix case by case admdication, If is
cxpecied thag the cowrt should resizt acrass the: bread principle and every principke
should he coafined and understood i the facts of the case. For good drafting im
tux laws, concepts in lw must educe discection, not only for the Eevenue
CHficers bt also for the Courts. Law should pot be dsficd only 0 schieve
rovenic targets. in Indian context, this debatc is “unpided”, o Ludia thers are
varying degrees of approach based on judges' perceptions whil: Intorpreting Linw,
This can be illustraded with examples of Aradi Bachag cose, whercin the courds
showed greater luitnde m intepeeting Taw as against in Molowell's cane.

The Modcis anul the Commeniaries are the ouwtcome of decsisions of work of the
Tespective cummattees of the OLCT and UN, having senior govenmend ofhiciuls
participating fom their respective member countries. The members have  frsguent
compuitation with t=x organisations and therefore, kesp proe with the current
tremuls. The {ommentaty comtaing cleur decisions arrivest at while fomumlating the
aticfes of rheir respective modds.™ Commentary! Model refloct the coreat
views on existing provisions and on their application w specific smutions. it
bevomes 3 key source of interpretation.

Still the role of OECIVUN commentarics is 3 matter of dispute. Though they ar
updatedmgudmiymkmpupwimthemangingpmcﬁmhnﬂﬁsmymmﬂic
has lod to o debute on ts sanetity, They arc widely used to interpret treaties und
are expeessly fefomed o within wx wentics. They are used to interpret oot onty
the {ILCT mode] hased treaties, bul also thove teatics which follow e UN or
U5 modeis, The 115 and [N Models are esortially adaplations of the OECD
bodel 20 micpretation yoes well with them.

There s oo dirgot reference (o the Commentaries o the Vienna Conventiem
which leaves open the debate whelber they fall within Article 32 onty, and thus
have less influence thae if they were included vader Article 31, Dowever, their
acceptance by the (owrts is widespread. This accepianee reralers this debate to
Be a pomt of academic intwrest ealy. The Commentaries are now updated from
Emine: Lo time scparately fom the Model Conventicn igelf. Despite the overwhelming

25 Huber, Philip. Doulde Facaion Comnentions: a Mo on the GECE Model Tax Comveniion
on fncomie wwd on Caprat. London: Swoeet & Mpxseell, 3rd cel, 2001,
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acoeptance of the Commentarics ag & valid mens of interpretation by the cour
in rmany countrics, their legal status remaing unckear

In the last twe decades e world has changed dramatically, The sowrce countn
have become developed of residenoe countries. 1t is very appuarent thar i th
tine period they have adopted their own versions of the moperialis( mindsct of
owigingl colonial pawers. O the other hand BRICS and other sowree couner
have aggressively defended their source country tax base, Tu short, the positi
of BRIC'S and other searer counteiss is Targeiy 2 vejection of the treaty polici
developed in the immediae post-World War 1 erac The Treaty Policy therslo
needs reformulation to refloct the world of the 20008, nol the 19205, There i
varicty of prourwds 1o support such a proposition:

. The stress of interpretation and the doubts raised therein i net bemeficial
anybody.

2. Treaty protoction is essential to all natiome whether their economics |
developed or devclopmg,.

3. The chanos: of doublaimliple mealicn in BRICS and olher s coumtt
is alsp of greal importance material and nceds to be takea care of .

4. Al countrics would hengfit if the cxisting model troatics are updated.

4. The actual histery oftax (reaty policy in world = very different from w
1t iz cormroonly noderstomnd.

6. The world has chumzed dramatically.

Relatively negative effect of tax aveidance is (hat tax avosdmee through artifu
strociurcs erodes revomse eollecfions. There is an meresed peroeption L
domestic and iotemational 1ax mles a broken and these who pay 10Kes |
“nuive.’ Double pop-tmcaton and avoidance of double taxanion should be balanc
3o that the cross border flow of investnenia and job creation J5 nol dismrb
Treaty provisions o mamnt o give stability to mvestors. If domestic comeiderati
are the bagis for bringing changes in the reatics, then it will pot serve 1S punp
Transparency with the Revenue teamn will help developing nelationship hoow
the taxpayers and anhoritics two. Jury lawyer F consultant is 1 connccting thr
befweesn taxpayer and artkninistrator. So i i@ thewr work to uudersiand

penpectives of both of them o help build an “enhunced relarionship’. Eonhan
relationship would encourzge volumtary comphance by taxpayem IT Laxpay
are hoaes, then the revenue autharitics will also look ol situatioms pragmatics
Enhancing relation would huve the cffoet of reducing Gtigation to o certain cxt

1%



Co-ppetation by taxpayer is also roquired for eohancing: relations. The Lixpayer
should cxplain the business well 1o the tax uthoeities. in Beghr of varbous compleritics
in (he straciore. The revenues should alzs be able to disiuzs the judicial approsch
with the Lixpeanyer. Cly a corturum understunsding will dewclop and lcad to cohanced
mluliomi. Revenue pfficome i charge alse necd to be cducated. It iz desirable
that (he relalionship hetwesn the lax reatics @nd the domcstic lsws be mmambigues.
It shall benehl (e ax payers wiwn a iox teaty woduces of CRCmpts Source
country Geeation, 1 shall help trealy partnem to lubricats the smooth application
of treaty beneins, {1y nevitable that thix debate £ discuszion shall continue unil
a ¢lear policy 13 tomwlated, 1t should refizct a reazonable balancing of miteresis
of the pertinent partics. It can therefors be concluded thit  1he breatics arc
international agreements which are entered i pood faith, as endorsed by Article
26 (Pacta sant scrvanda) of YCLT and, vnlike the domestic Taw, do mol waommt
a litcral interpretation. Therefore, while interpreting 2 treaty, & bovwkr inkapretation
should bz applicd.™

27 Imtreefuciior dor frtermeiivoad Poable Toasewior mrd fox Evrsioer g Avpidanpe Iy Copmiiiiee
of Fuperte e frieregiipeal Teation and Cooperaiion in Toe Matters, Geoeva 24th-284h
idcrober, 2001, Avalfable o - BlépilSwwwon ery/eso fidTacdveeomtiy e ciomd
CEPIL_Addl ¥ worvioms polf (vimilfed ovr Mursh (12, 200084
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Nature of Requirement of Number of Arbitrators,
Judicial Appreach: A Study

Prof. {De) Gura Gyan Singh

ABSTRACT

Matter of numbar of arbitrotors i divecily or indirocHy refaded with memy o
the provisions of the Arbivption ond {oncifiction Acr, T[98 Uncertafnd
woering arpund ihe roguirement of odd or over rumbor of urbitretors |
bowred b eiffeet sl und specdicr fonctioning of the arbitrotion proces
and the volidity of the aoward made after fuge consumprion of (ime an
money of the purbics. Divergent fudivial approoches to the izsue wondd fin
the fire of liipotion und heavily impair officary and efficiency of the weapo
Jorged to fight the evil implications of the adversary svreem of digpui
rexofution ihrough proper cowrls. Mafler needs be resolved by a Torpe
bench or thromgh tegisfarive measurey, To wait for cvolution and developmer
wf fuw on the subject through case fo case decision would be o (ime ki
provesy and may frustrgte the very ains ond olyectives soechi fo be acfiieve
by the Act of 1996 Authority of Supreme Courts decision in Lobia appeor
o e daggering in wake of decision in Patel Engincering cosc.

INTRODUICTION

Arbitrdion iz om agc old systerm of resolution of disputes. §1 is an aliemative
Litigation i.e. dhzpule resolabon through the proper counts sct up by the Staic, L
this process patties agmee to 2ppuint a person or porsons of their choies to decid
cuisting or fadure dispules between them m judicial mamer and to be bound b
the decision. Arbitration aims an alicienl, effective, specdicr 2nd Moxponsiv
rczohation of disputes by avoiding time eomsuming mocedural tequitemeonts, Lt
broadly believed that soaxomem postble autonommy W the partics and manan
georrs for pudicual intedtoeoes largely contributes 1o he sustess of this mochanisy
uf digputc resolunon, The Arbitration and Ceeciliation Acl, 1996 (herem alle
tefomed {0 as ASeL Act, IY%) iz widely based oo the Model Laws fruomed b

*  Profocr fcpariment of faw, University of Allovabod, Afakabod
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UMCTIR A, (Tnitcd Natipns Commission on fnremational Trade Law),
Iixpu:rimm‘gmhcmi from the working of the Arbiirntion Acy, 1940, have, alzo,
bees duly incorporated to make i more effective o efficient instroteent of
disprele resolutim. However, mslonczs e thal because of coallictmg judicial
decisions elfficiency appeéars o be mpairngs One ol such matances 15 juwdcial
approach be the natare o exteal of the provisions of section 10 of the A & C
Act 1996, Thiz peoizion exiends freasdom b the paries 1o detannine the munbers
of arbitratoes subject to the express and solitary condition that that humber shall
not be an cven number, There is defauh clase that m absence of such
determmination. arbliral tibunal shall congist of b sole arbitrater.! Judicial approach
to the meaning and seope of the conditiom on the partics” Frecdom to dotermnamic
the mimber of arbitrators “thal such mmnber shall ot b an cven number”’ 1 at
variance, This anicle anms to engquire mito the: conflichng decisions.

JUDCIAL APTROACHES - A BRIEF AC('OUNT

In Stock-Exchangs Mumba: v Vinay Babuny® Bombay [igh Cowrt has cxamined
the nabwe and scope ol the requirement of i weven oumber of arbilralors
sxpressly provided by 5. 10 (1) of the Asbitcation And Conciliation Act, 1996 in
comlexl of its mother provision 5.2 (43 The relevant facts of the case were that
Bye-law 249 (2} of the Stock- Exchange, Mumbai, framed uwnder 5. 9 of the
Securites Conbracts (Repulatons) Act, 19536, provided for appointmeat of two
arbimntors, Aaand mads by two arbitrators was challenped to be invalid for being
not made by an uncven number of arbimators 26 roquired by 510 {1} of the A K
C Act, 199, 1t was a case of stamutory arbication under the prowvision, of the
Securities Contracts {Rcpulations} Act, 1996, Swtotory arbitations ac different
from the consensual arbimadons. In former case pantics a direeted by the foree
of sfamtory provision to resolyve their disputes throngh arbitration. In terms of 5.
2 {4}, subject to some restrictions provisions of the A & C Act, 19%6 arc
applicable Lo the statitatery arbitrations te the extent they are tot Incongisten
with the provisions of law dealmy therewilh {stalutory icbilratiom). And, o the
extont of inconsisiency they are o he subordinate o the law peoviding for
shutudemry arbitration apd the rules made there wler. Matler was axamined nnder

1. %10 Number of Arhimratms. {1, 7'ha parlies am free b debemine e nurdber of arbileoters,
provided Mt sch number gholl nod be amogven namnber. (2} Failing the determination calenmd
o i Jub-stcosm | L), e arbitral mibumal shall coneist of & sols arbitrator,

I AR 1799 Boan M

1 "“[bz panl cxecpt sub-mociion {1} of secliopd), sections 41 and 43 shall apply to overy
arbmpradson micley any other cncinoaw (o0 tee e being w fonee, a8 il abibation wens
FUTERmt to oo, nebitton ayreement md g i Ll b misctment weme - artiatioo
ROrccment, excopt i 30 far a5 the provisions of thie part are iDcoxsiskent with thot other
maetrocnl ar with sy oles feamed ibers wodes ™
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5.2 (4) of the said Act and it was Tound that in the schene aad inlent of % 2 {43,
provisions of 5,00 (1) were to be subordinaie we thal of die Seewntics L anliacts
(Repulations} Act, 1956 and the mles framed there wnder Lo this backdrop, it
wag abscrved that *._there i3 po doubt in vwr mind thay bye-Eaw 249 {a) of he
appeliamt Exchange is a slabtuory bye-tnw having foree of cnactment within (he
meaning of sub-secton (4) of the scetion 2 of Arbitration Acr, 1996 and since the
sa1d bye-law is inconsistent with provisions of sec. (0 of the said Act of 1996, o
fiar as the number of arbitrators is conceraed, the bye-law would provadil ™

MALRC Led. w Sterlile Industrios (fadrn) ™ s a Supreme Coun deciston
baving direct bearing on the subject of enquiry. In this case Apck Courl eaamined
the meaning and scope of 5.10 in comtext of 5x. 7 and 11 of the ARC A, 19%.
In this case there was an agrecment between the partics that each parly would
appoum one artniralor and their appointees would appoint the wnpire 12, the thiml
arbitratoe The naspondent appointed an arbitriler as per agrecmcit but appellant
contended thal arbitration agreconemt providing for appoinioment of even nupber
of arbitrators was against the scheme of 5. 10 (L) of the A & ¢ Act, 16 and
rcmedy B the case was by way of soil and pol by arbitration. Tt was, alse,
contended that provisions of 500 () were, also, nol alinuctsd to the Tacts of the
casc as there was imaprecment between the parties Lo appeint even number of
arbitrators.

{1 was obscrved 1hat sumnber of arbitrators did not forme integral pact of the
requircrnents of 5. 7 of the A & O Act, [99% that defincs the term *arbitation
agreement’. 5. [0 formed part of the machirery deviscd to enswre oporations of
5.7. Therefore, “arbuiration agreement” wodd md sulfer [rom any ilcgality simply
bocause of relerence of appeimment of even number of arbilutorz, It was said
that it view ol the ierms of zgreensent thal each party would appeint one
arbitzator and (hem appoingees would appoial the wmpire i.e. the third arbitrator,
requmemtnd oF 5,100 1} was satisficd. Arbilcution agreement was deemod 10 have
provided for appoiniment of theee arbitraters, 5 1143 of the Adcd” Act, 19 was
hel 1o heve application in the Gxis and cimcomstances of the case. Accordingly,
Chizf Justice of the Bombay high Coorl was diveeted to appoint the third arbimator
uncler 5,17 {43 of the Act.

o Seriver Kailash Chasdrg Sovdn v Viedordin Distiflerios, Nagpmr® twe arhileators
were appoinied 40 act as arbrrufors bul they refused o perfonn the functions of
artntrabiors, It was beld {bat faifure of arbitrators W act a3 arbibators did not

4 Supra modz 2 oat p T
5 AIR 14T 5S¢ &0%
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muke the arhitranon agreement invabid, Tlus sithatien was held e be covered by
S0 120y of the 19940 Aot Nedfomal Almumium o Lt v Mpfefipier Led s an
empartant deeision on the subject that provision of cven mumber of arbicastoes
dewsss nol allect Lhe valulity of arbateasion agreemcnt as defined in 5.7 of the A &
¢ AcL 1996 In (bis case, also, cach pary was t0 appoinl one arbitrate and the
parTies” appomieds: were Lo appoind the wmpiw: 1.6, third arbitrator wder the Act.

Achelala 5. Lobhari v, Sl Lillachor® has sireck relationship bedween gections
1 1) und 14 of the said Act. In casc an arbizeal tibynal is constiiuled againy
the provisions of 5. 10 (1) of the Act, Iy monibors cau not periem their dldics as
abiirator: [ the reason at they beeome depurc unahle to acl Jo swch siteation
mrlies can move 1o the cour 4o decide whothor mandate stands terminated.

i0 8.1 Pafil el Sons v Kekan Roifway Corpe._Lid* there was provigion in
the arbitration agrecinent that cach of the parties would sppomt one srbitraror
and their appointcrs would appoint the “umnpare’, High ol rided that provigion
tey appronfil twir acheteators was aganst the scheme of section 1O (L) of Llhe A £ {°
Act, 1" and dircgted o appeint the third arbimator.  In Sed Penkalesfwure
Comstrractipn L' v Dlmion of fadia", also, there was an identical provision in
the artvilzation agrecmont 1 . that pamics worc 10 appoint one arbittmor 2ach anwd
the two arhitrutas were 1o appoint the "umpire’, Andhra Pradesh Iligh Count
beeld (hat 11 was pppansl the: mopomtve provisions of 5,100 (1) of the Act of 1994
Courd direcied appointrment of a sole arburator vider 5. 10 (25 oo the: groung tha
there was no apfcemoenl 10 apponol aebitrators under 5. 10 11} of the Ay,

Decisaon i Narapan Prasad Lokic v Nidenf Kumar Lokie conslilules o
class in itself. Material faces of the casc were thatl parties had ageesd Lo resolve
thear disputes mnd differences with respeet 1o the family business and properties
tbrough the twi namcid persons, After the making of award by the twn pemsons
responulent zpplicd in Hligh Court for senting asido the award, inlemalliz, on the
ground that arbatration by the two arkiteators was invalid for being ineonsisient
with mandaiory provizions of 5. 00 L} Iigh Court agreed with the axgement. But
thiat was overturned by (he Supreme Coorl. Deoisiom hes examincd the patire
and exten of the provisions of 510 in conlext of 5.4, 10, 16 and 34 of the Act.
Apex {ourt has dealt al Tengsth with tbe vmoe of derngabifivy from e requircoents
ef 5.10 {1). It is of imemense mlevance to extmact some pans of the ooponed
decsion “Undoubiadly, Sectrns 10 provides thad the number of arbateators shali

T {200E) o 500 312

T PR g Arh. . 1367 Huoo.

W TR {Supplh Arh. | ] 188 {Rem}
. AIR HEH AP 254

Il AIR 200F 5C' 1193

21



be an even number. The question sbitl remaine whether Soction 10 is a oon-
dezngable. In gur view the answer 0o this guextion would depend on the question
as b whether, under the zaid Act, a party has right to ohject to the composition of
the arhitmd mibunal, if such composilion 15 ! m sccombmee with the zaid Ao
and if 50 af what stage. It most be remembersd thal sinbaiiom o {he creafion of
an agreament. There can e no atbitzation unless Ewae is an arbitrution agrecmcm
n writing between the partios ™

Referring a3 Supremwe Count deetsion!’ om the nature and scope of 516 3t Lag
hoen observed that “under section 16 the afairal iibuezl con role on any vhjcction
with reapoet t0 caistenee or validity of the arbitration agreement’™. For, is
athomty there gnder *is not confined to the width of it's jubisdiction bt poes alsoe
to the toots of its jurisdiction.'* Court has concluded that ‘it iz o longer open to
comtend that umder Scction 16, a pany can it chalflonge the composition of tha
arhitral ribunal befors the arbitral wibumal itself.” ™ Provisions of 5.11 that provide
procedure for appomtment of the arbitrators have also been examingd, By way
of an cxample Coorl hie explaimed {that cven if partics have fixed ¢ven number
of arbatralors, there 5 erwouyrh scope under 511 to appoint the third arbitrator,

There may be 2 gituation thet by *agreemont parties may provide for appointneent
of 3 or 7 arbimators. If they do oot provide for procedure for their appoutment or
there is failure of the agreed proccdurc, then Secton 11 does oot contain any
provision for such a contingency. ('an this he taken to mean thar an Apreement
of parties 13 invahd? The answer obviowsly has to be in negaive, Undondted)y the
procechure providkd n Secticm [ 1 will muttatis matandis apply for sppoimment of 5
of 7 o mere arbitrators. Similarly if parties prosnde for appomment of onby two
arhitralors that does rud mean that sgreement bocorneys invehd, Ulnder Scotion 11
(3] the two arbiivabgr: should then appoing 2 thicd arbitrator who shall act as the
pregiding arbibmtor. Juch an appemimen: should preferably be made &t the
bepnming. ' However, in view of the Court “why the two arbirators cannol
appoint A third arbitrator at a laler stage i 10 and when ey difler. This would
cosurc that on a difference of opinion arbitration proceedings are nol Fustraled
Bt if the tero arbitrators agree and give comumon avward there i3 oo frostration of
the proccedings. In such a cage their common opimion would have prevailed,
cven if the third arbirator, prosoming theve was one, had differed ™ Cowrt has
12, fhid st p, 1143
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apmicd that this approach would proteed the lime, money and energics myested
the making of award and fnsteate the desipn of the party trving to sel the award
ceclaved ivalul s case i intorests arc ot served™, For, allowing “such a paoty
1o regile would not be mothe funtheranee of ooy public pelicy and would he mokt
ineyuitahle.

Regarding the scope of the provisions of 5.34 {2} {a} v} Apox {ourt has abscrved
thai; " our view Scotion 34 (27 () (¥) com nol be mad i the manner as
wgrrexicd, Section 34 (2] {a) (v) only applies o7 “i§ compesition of (he arhimal
tribunal or arbilral procedurs was mot I accordance with the agreement of the
parties.” Thesc ppomng words make it very clear that if the composition of the
arbitral tribunal or the arbitral precedure is in accordance with e agresment of
the partizs, @5 n (has cuse, then therg can be wo challenge under this provision ™.
1t has funhber been explaned thet “When compoesition or procedore is ol m
accordance with the apreemenr of the partics then the parties pet a right to
challenge the award,

Dol ¢ven in such a casc the nght to challenge the award is restricled The
challenge cm only be made provided the agreeneent of the parties iz in cenflict
with a rvikeon of Part 1 which the partics can not deropate ™ Reparding the
meating and soope of the kecond pan of the seotion 3402) (2} (v) Coorl hax ol
fallen w ajpreement with the veraem of the reapondont and Beld that thal “would
come ko play ondy i€ there i no agreement providing tor the composition of the
arkimal wibunal or the arbiteal procedure.™ The Court has amived at the conclusion
that “s0 long as the composition of the arbitral trihonal ar arhigal proccdur: are
m accordance with the agreement of the parhics, Scotion 34 docs pot pommit
challenge to an award merely on the jroumd that the composition of the wibunsl
was b conflict with the provisons of Part | of the seid Act. 'This slso indicates
that Section 10 15 devopable.™

ANATYSES

Stovk Bxchange, Mumbai constinntes a class in itselll Provisioms of Taw praviding
for statudery arivitration are to have cverriding eftect to the sxisnl of mconsitency
anth the pronnsions of the A & C Act 1996 It is rvelevant thal apreed number of
athitratars iz cven of uncven 1t means and woples that & 10 {1} ik not abeolus
anvd vmgualificd. Rather, it adeuts m least ooe exceplion to the requitement, of g
uneven number of artrators, It i3 peninenit o mote that the relevant byc-law has
been amended and auonber of arbitrabor: has bees miscd o three, 1t appears to
have been dooe to fall in line with the capross wgoircment of 5,190 (1)

19 g
. Jeid at 1147
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1Y Pofil & Sors v Kedion Ratfwoy Corporation LEED, Sree Teskotesiovra
Comslrmcdivn Co v Daion of fedie™ and Adxholivta 50 Lodati v Hiralod
Liflinding* present the judicial appraach that g, 10 (1) i of merwbatory nar,
Ie: nem-ohzervance woukl maply invalidity of composition of the wbitral tibimal
that farma basis for settingr aside (he arbiral award. In the above noted cascy™
a3y et arthitravion agreement parlies hed agrocd o appoint one arbitralor cach
and] the "umpire” Le. (ke third arhitrator was t0 be appoioied by the two appoeintcd
arhittalors, Pocs it tol meun that partics were duly aware o1 (e fact that sl
rmher of achitrarers was to be three? Was this sineation ool covered by the
providaoms of €11 (37 Partics are free o delerming the nimber of arbitcatores,
hevwerver, that number must 8ot be an even number. They arc; also, tree to agree
an the procedure for appeinting the winbator or arhtrators. o case of their
[ailure to agree om 2 procedure for appainting the arbitrators provisions of 511
(3 are to be employed. Partics’ fatlure to emsame observance of the agreed
prwethne by appaint arhitrators could invite operation of 541 {6},

Provisiems of Sections 10 & |1 are past of the schome of compesion of B
arhitral tnbunal, Arbitration agreement providing that partics would appoint ome
arintrator cach and those appointess would sppoimt the thicd arbitrator is wholly m
cenformly wrih the letters of 5510 & t1. Such a statc of things does nol warsmi
any verdure 1o enguire inte the nature of the reguirement of 2,10 {11.Use of the
ferm “shall” in £ 100{1) alone would nol make the provision imperative. It is to be
azcenigined in the comoxt of the scheme and ilent of the Act ag revealed by the
Cxpress provisions and their implications, Panly awonorny and ramimun scope for
Judicial mtetlerence in the arbitration process and the arbitral award iy the
distinguishing lealun= cf the Act and aim e promuote successful atvitration,

MAMIC Lrd, v Sterfite Induries (Indin) frd™ propounds that apreed even
number of arbitrators does pot affexd the validity of the arbitealion agreement g
envizaged in the scheme of sectivn 7 of the Act. This observation iv o frec
Trom: doubis . Finstly, # reflects that 5. 7 is un higher plane thum the provisions of
Chapler 111 of Part T of the Act that deais wilk “composition of arbitma) tribupal’
compriging s 10 to 15 It could be inferred amd implicd from the aforesaid
observalion that arhitration agreement actually concluded between the partics is
to be tested fmdly on touchstone of 5.7 and thergaller under provistons dealing
with numbyr of arhitmtors, procedurs of appoiotmeni of arhiirators, their
1. Guprg mete ?
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gualificetiony ere, Once such arbitration agrecmenr survives the requircmetts of
2.7, it valldity continucs even if 3 is apminst the lettors and spint of other
provisions like that of sz 10 {1}, 11 el

When agreed cven nurnber of arbitrators, despite being contrary G the requitenrents
of Sec, 10 (1}, was nd to affect the validity of the winbaliom agresment, then
there was ray need of secking shpport from e, 11 {3} 1o direct the two arbitmatars
sppesined by the parties w appoing the thid sebitraior, 1 i sebnuitted that caec
vould have been solved without faking rocaurse to 5. 7 defoing the e
“arbitralion dprecnacnt”,  Reolovant Facls of the caze folly conformed te the
requirenents of £.11 (3} L.e, arhitraticm by the odd aumber of arbrtrators.

Composition of wiilral ibuaal conld Be wscd 1o asspil the validily of the arbitral
award.” Fiven il composition of the tibomal 1k not W coufoonity with the
requirernenis of athitralion agrocment, it comtinues W by valid so long 25 arbitration
agrecment is not contry bo the son-derogable provisions of Part ol the Act.
Athimation agreemont a5 defined m &7 forms the very Toundation stenc of the
system f arbitration, It is itsclf 8 non- devopable provision.

Lohia haz been oniticized on many goounds™, Goperel tromd ik to appoust odd
oumber of arhitralors. Aller Stock Bxchangs Mumbal decision™ bye-law was
amended fixing number of arbitrators 35 oo wncyen pumber, Legislature did tot
adopt the relevant provision of medel Ruafes W this regand, cther deliberately
prefored an meven oumber of arbittalors. There is nothiog i the judgownt o
warrant the mievence that 510 (3 is not o mandatory provision. 1t belics the
seope of mvocation of the doctrine of waiver of tight o object. Parties” agrecment

PE. SR ) i) of A S O Act, 1904

27, Chawly, 5K fow of Arlvitrerior & Ciwtolfiation Practivn Al Procedure Sccond  Edition,
Fostern |aw [Qowse Kplkat, 2004 af . 174 A0 pobitration ugresmend is the veey fowidzeion
upen which the prisdiction of the arbitruors 7ests ond whas that 35 000 i eisdones © i
cxample becoisg of s heing, ilicgal anl wosd bt e tine wbeo e achimatoes: oeor theic
cluties |, e delect i wot cored By appearance of e pacticy 16 thoes proeesdiops, even it that
is walhowt prozt [he wonds withio brecksl a5 aulhor's’

2% MWalhodra, v P, & Mmuhy The Law and FPravilee of Arbitrotion and Concdfentéive. Socond
wdilson, MR Lexis-Rutermunnrths, Mo Uelhi, ot ppdT1-T2 Alpn soe, Judiefend Smborawmline
i Arkitralinon . How Far Is It Jasified? Archi Agnibetr, fetp Forsolime 0201001 adicial -
inbervieedion: arh oot -far @ s w1 32252006 g pd * The Supreme (ot in
CINCE cane ol acknowlediped thot Sectias 18 421 qup fvd deals with sotting sside of 2u
mannd i arbirral pesnsdwne o comapesision of the mibumal was i maccordance with dhe
partics’ npresmoenl or in absonst ol the apnccnent . Pt T of tbe Aol comprismy of Seciond
¥ o 43 This wes in sork st ke Apex Loort’a decisbon in Nasysn Prasad behia v
Mhikung Prasad Lalua . ....... Whereln it was held that il an awardwa o accordance with fie
vgreemend ool the partics, it may oot be 3ol aside by the Loomt.”
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tor 2ppoanl grven et of arbiteators leaves no scope for Chicl Justice o appoinr
the third arbrimtor under 211 Ehecision has boen temned ro be a kind of judicial
legsiation a5 the Supreme Coort has ignored (the expression “provided that such a
mumnbct shall oot be an even number, =

It bas relied on Rami Construction'! that now stands repesaled i comext of six
Judpes’ decision i S8 & O v Paved Engineoring Lid V. Thus geope of sec.
16 has been drastically reduced theteby, When a matter gees o the tribunal
through the process of € hief Justice woder £.1 1, validity of the arbitralion agroctwn
will not be discussed or recpeped. Even it would not be subject of imguity under
5. H. it roveals that decision in Lohia® is of Fmited scope. Nature of .10 {1}
ocould be investigated under .11 by the Chiel Justice and result may be difforent
friom that of the decision m [ohia®™.

For, Lobm decigion has heavily relied on provisions of 55, 4 and 16 of the Act in
wterpreiing the scope of applicabiliy of 534 €2 (2} (v} w the facts and
circumsances of ibe case. Object of requircrnent of uncven by artvtrabors
iz to avold the ill-eflects of the situation when srhitrators are equally divided
Jerpardizing the entire respurces used in nolution of the disputes. Decition in
Loh1a also, wies 1o save the award from the whima of the party thal Rails o win
the case and uses the requitoment of uneven number of arbitratoss a5 weapon,
Decision, also, supports forty autonony. {jestives ans important bt they should
nol be schigved by twisting the provizions,

CUONCLUSION

It ererges from the above that judicial approaches twards the natare and scope
of 5. 10 (1) arc at variance. Stovk- Ixchange Mumbed forms a ciass i itseIl
Proviziemi of 5. 2 (4) are to have overriding offect over the scheme of .10 (1)
apd 1 be treated as an excepiion thercte. Decigions in .1, Patil & Soas and S6
Venkaeshwarea (Conseection €0, represent the view puini that provisions of s, i)
{1} are of imperative gature apd are to be complicd compulsornily. MM CO,
apd National Alumunivm C'e. bave laid down that cven number of arbitrators
docs nol offect the validity of arbitration agreement 23 defined in 5. 7 of the A &
C Ag, 1996 and, 5 10 (1) forms the pant of machinery devised to implement 5 7,
it reflocts that Apex Court has pot treated sz 7 and 10 (1) ar par sod of the
samc value and sponiance. This gituation could be understaod and cxpiained to
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mean and imply that provisions of 5,10 {1} arc detogable.”® Accordingly Supremo
Court decision i Lobaa® stands supported and sustamed. Tn the schema of
decizion n Lohia . 4 and 16 have been given crucial imporemes bo subslantiale
the findings, However, in view of Paiel Ingmecring Co. decision, ungoalified
application of the decision m Loha appears to be doubtfol. For, the sppoinlmenis
of urbitrators made hy the Chief Justice under sub- sections (4), (5) and (6) of 5.
11 are rud be quesitioned al iy eve] of arbilmation proceeding as well as under s.
Woolthe A & (' Act, 1996, To this siteation there would ool he any scope for
ivaking the application of the relevant part of 5. 16 involving application of £.4,
From the structite and orpanization of sub- scotions (4). (5) & (6 of 5. 31 it
could be infarred that they provide either for appoinment ot sole arbrmor or the
panal of three arbitrators Le. odd mumber of atbitmators. There i3 oothing to
wearrant that Chief mstics is vosted with authority to imterfere with the scheme of
arbitramors to be appointed therc under, Such a state of things could be gaid 1o he
bagis w dispel the doubts about the natwee and exteat of decision i Lok,
However, it woul b in the miterest of all of the stake holders in the tutosss of
arbitralion systom that things ane mude clear at the caoliest available oppeoianily
by the Apex (Court ar the Tegislaare:

WS is evifopl oo the wast andd tongs oF 2. %0 (2 ) (o) {v) tu cospodaionn of acameal redbunod
doca oot aftract the viee of icvalidity despife being; cootroy 10 e rodquiremests of the
Al agroetnea, @ |ong ot arbricabicn Spehccmwest 2 ol apainat any oon-derogable
provisoms uf Ihe Farl L of the Awl. Bul pusiisn 1% not the sume oo ol valulny of
arbitraticn agrecment wmder 534 (2] (] (il It reflects thet s=.7 ood 10 (1) are ot ditfeneot
foctings.
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Impiementation of Right te Information Act:
Prospects & Challenges

B, Bhavish Coupts'

ABSTRACT

A standout amongs! the most Bmperative Tow instioted by our ptriccnlar
Parfiement iv Right to Infirmation, i distingishes e bndivicbasls ' omtittement
fer eleitr, whivh fove heen anpsnced e varions Tegel judvments ox e
right wirivk i cravinl in minre i ectocunnd im e Comstifotion. The weir of
ihe Right do fofivmation AL be i aotewethy oevedupmend. Thiv tofes the
spot of the way of life of privacy and comtrol with respomsivencss gnd
vaipralion. By enveluping ity exienvion the both the Gravermmenty ie centrof
av well o3 sfate, hav additionally exzenticd mojorite e outfines amd the
foundations laking respective wuiborities desieneations, the fogerd sywizm hoo
Eid ot e exfongive ranpe o approve seiomals with corfulRrie Jine
guvrunfecing clurily, uceesmtalifity amd grear adwinisirativn, The dod
threwing am obligution on cvery apen power aad conernl o give learming
sl e 0 poople in gewevod ond fo reveof yeorly differem particulurs in
rogards & the asseclalion cowltaining fhe classes ef chromiele goccssdble
wills . Netioneds are conifnaally getting to e move aware of their entitfemens
fo data. It har been weiliced as o deviee vo hamdie chose indivicuels
Fesgmnsible fur dhe Dohovior in which shey spend oty stores, Aleyery threr
fines, this Ave ix more i the Tegal ontitn, it Iv the strategy, om CIfUNErTART, o
methodvlingy rd a social hypudhesis to fife

INTRODICTHON

T advance and ensure the privitege 1 data in Iulis, procureoments weres made in
different Acts went by the lawraking body for framing data to the subject: now
and again The Suprene Court of India, ax well, has ackmirwlodeedd the povilepe
By iformation as an immute picee ol 1he right to speech and cxpression omder
Article 14 1){a) and the oght to Litc and personal fibenty under Arhicle 21 oi the
Constitution.

¥ Assoeiale Profossor, Aovily Leaw Se ol Dethi fANR e fo (RS0 | imiveeeiiy Diefil
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In 1975, the Supreme Codort if there ought to cmerge an cvent of Stme of Livtar
Pradesi v Ruj Nowair' viewed thar the privilege to talk unreservodly and surge
vonsolidaics oght of inbabitmts o know every open exhibit, everything thot i3
dome in an apen way done by their ropresentativey. The ('ourt aisoe held thl in an
organization of commitment, where all the administrators of civil society st be
acoomniable for their conduct, there can be however couple: of secreat aclualibes
The peoplc of this country have a benefit to know every apen showing, everything
that fras boen done in an open way, by their open admimstealors. They are fil 1o
kmow about the particulars of every civil irade | all it manmér.

Then in the vear 1961, the Supreme {ount in the case of S (rupa v Union of
Indliert, captivated that the deht to kpow about a thing iz included in the freedem
of spesch and expression,

Truly talking, a develuproonl [or the povitepe b Information first staned in
Rajastham, in 1990, when an acsocotion called "Mardoor Kisan Shakti Sangathan®
(ME S5} was enrolled on May Day o 1990 s wwdividwals wees neghgitrle aboros
and landless specialistz of wown Dendungr in Rajasthan, who chose to battke Gor
their wages amid starvation and necded strmigbtforsannesy m the weeord in
order to battle defilemcnt

Further, the Apex Court 1n case of Secrefary, Ministry of fnformation and
Broadeasting, Gavermment of india v Cricke! Association of Bengol? namowly
Eroadeast its appearance on the pocowarment of “Articla 1Y 1} {a)™ tovrards the
right to get data [ coptivated that the appropoate o abanden of accent and
anpouncemsnt containg the right to reccive and commmmicatc the facts. For
establishing the charge less accent appropriate of civilian of the country, all-
important that the civilian accept the account of adventage of angle amwd the amibal
of belief ot all accessible affairs. An acknowlcdged capitalism posils 3 bhnd
CilLoem's assortment of assesamernt, apimon, account and crocds is important for
crablmg the civilian Lo esach ot e decision o the facts which are related to the
topics related bo tham.

“The Apex Court in the casc of Peopler Union for Civl Liberties v Uniom of
Inefic held that for a troe demoecratic administration it is vory oportant be hawve o
perticipation as the right in the hands of the civilian in making of the pohcics. The
nght which allows the people to panticipate is of no usc if the givil arc not
informed about afl sides of the facts on which they arc required 1o make views.

AR L90E B0 OGS
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Ff the infurmation ix of ane vide or the information is wially wromg ot if there is
ney infocation these sl ogcther arc the eeason for 2 non-infumed civilian which
avtualize appronticed eilizens which makes capitalism an absuedity iF average of
advice is absarbed either bry im accessory axial ascondancy either by clamletine
porson oF by autecracy organizations. This was decidedly as in the nespective
countTy similar to oue ares 69% aromd of citizenry is pot educated ™

In Ivmesk Trived! v (lmion of Imdfie® the Supreme (oun gaid rhat the todoy
demusTacy which i modern in constitwlionalily, it regaires that 1he civilian of
country have the right te wnderatand and koow what their govermenl s doing,
about whal ave the matlers m which the administration is comcemecd, becaasc
they are elected bry (s civilians only. To guaramcs e proceeded with cooperation
of the individuals in the law based procedure, they must be kept educaled of the
crucial chaices taken by the legbslature and the premise thereof. For (Bis siluution
the cownt was manamog the Vohos Commitiee Roport and expeessed (hal bowever
it was oot fitling 1 make open the premizc on which certain conetusions were
landed at m the report. the conclusion came by in that veport ought o be aoalyacd
by anudher bady or organization of an uncommom coungi} o be pamcd by the
Fresideni of India on the exhortation of the leader and aficr the thonghe of the
Speaker of the Lok Sabha.

in the case of Usfon of Iedia v Association of Democralie Refirms®, il was
bold and dicected thae it iz the duty of the commissioonar of the electiony in India
o make awareness about e e candidate who have stand {or the clection.

All the develuprodib: as mentiencd above neade the platform for the coforcoment
of the law on the aceewy to the information, which in the May 2005 law was
passed by the parliament of fndia,

CHALLENGES IN EFFECTIVE IMPLEMENTATION

The tight to speak frecly ool decloation ingerporates fght to procurs dat aod o
disperse il The cight 1o spewk frecly and represcotativn is vilal fur self -
sansfaction. it enpowers mdividuals be add w verbal confrontations on civil and
good affairs. The most ideal approach iz to discover the most penuioe exemnpliry
of all, singe it's jusl that the amplest conceivable scope of thoughts can low. I is
{he main vohicke of wrcaucratic @ik ko the key of popular goverament. Similurly
vital b 1he pant it plays in envouraging ackhetio and insightfl tics of numenos
Kinuds. " The reason for the people working in the media is 1o push the civic in
4, 18744 500 WG

6 AT 2042 50 TE LW

T Sorrotary, Misisthry of Ffrmotion aad Broadceostime, ffoversnnnt af frdie v Cricke!
Asenriation af Beppal. ATR 1995 S0 L236: ( 1Y5) 2 500 1R,
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gencral passion by appropristed actualities and ssscasments withour which a Just
constitueocy cannol make an pecomplished decizions *Fhe gencral population
mierest m Aexibility of cxchange stems from the prereauisite that mdividuals o
the vole bascd society vught to be sufficicntly educutcd that they may impact
astutely the choices which may influmce thomselves.

Without a doubd, the RTI raises the familierity with pecpls in generai ubout
gevernment working and advance: human dghts, In a quick creating aation Tike
sndin, accessibility of data in regands to working of open association: needs to be
advanced furticr. Since Iodia has 2 law for RTL it can be made more gaintl by
its porwertul usape prompting enhanced open oepamiztion for the enhancement of
3w individuals. This is conecivable just ihrough the administration™s g dor
of its ron shades and alss individuals® dynamic incheson in this methodology, I
nas rightly been seen by Henry Clay that the administration is a tnest angd the
officers of the legislaturs wre trustees and both the tnuet and the rmtees ave
made for the advantage of e individuals,

Hence, bring the assignee of the respective govermment the cilivens arc allowed
to ask fur the clavity and clearmess in the working of the civic authoritics,

The powerful cxeeutivn of the Right to Information Acl 2005 relies an LWL
three major shifts, 1o be specific, from the predominanl socicty of mysiery 1w
anather socicty of openness; from cusomized oppression to power coupled with
respomsibility. Ltly from one-sided choice making o participative administration ¥
Ther again, it haz been watchod that to sccess the inforration freely s always
resmicted by variovs autheritics and hieriarchical clements, wastefi! courses of
action and instruments, mmdfubess and wie issucs, lacking wtilization of data
mnevation and o forth.

However, we should keep in mimd that the Right o Inforration Act is a definite
codification that has conveyed a clearness and clarity as a Ereal concepiim in
cvclic adninisiration, We should forever keop in mind (hat we are the renpls
0o have invested our share in the Act and il is oor duly be protect the Act From
allowing il to evoive into nstrument weed for the buwldup of ap antiponistic
relationship belween other sharcholders, beranse of which the Act will met umdd
boconse wenl,

4 tndian Exprovy Newspapers i@ovhar) (08 L1 v | itive ef fogdic, AIR 1966 50 515 (L95)
15007 G4L: 1955 S0C (Taxp 121 (19R5) 2 50K MHT7: (1985Y 1 cownp 1.7 115 1985 Tax IR
2451

& Abhishek Jain, “RI¥ ferplemtonictionr of e [Netvier foved- Trswed wvd & hatlerpes™, The
Indizm Journal of Public Adminietarin, Vol, 55, Ne. 3, Juby-Beptember 2005, pp. 346-363,
mp 47,

£ |



POSITIVE EFFECT OF THE ACT

T wsage vf the R Acl has seeomed in the whele nation, nonethelcss, the
pace and advancement of cxecution comtrasis from stale 1o stale. Deespitc the
fact that it is just around ten yers that the RT1 Act has been actualized in the
nation, yei the patterns ars sulficient to show the positive eesabt from 1L The Act
has acquired oo “exireme” change in the way the kegislature and OrEANTZEATION
gapatity. Presently it is no more 2 time of ghat, hidden cut of reach, shrouded,
smernud situated ocganization, <radwally yet consistenily, the different povermncut
funcrionaries arc being prepared m the usage of the Act, The twwnnal opon has
likowise begnn wikizing their great part of dynamic numbers. Subjccts have
continuously gotten tn be mindfal of the colossal capability of this right o theit
scncral strengtiening. The administralion foneionanes bave pradually begun
carTving on in a mare mindful 3wl also responsive way. The Act hag comee as an
awesome salvage st excellence for all the upright and fair officers whe need to
garry out their employmem according 10 the standards with no impedance from
any quarter at all. The expent dypamic divulgence by dilferem opon porsers.
however nat in the coveted quantum, bas likewise decreased the data hole of the
subjescts,

Aibeit o large portion of the Information {Commasions TOQUite Inone AssCls, yet
overall they are progressively assuming (he part imagined for them under the
Act. Common sociely assodiations a5 well a3 the persons working in the eloetrme
tichd has begum utilizing this partivular act of 2005 for encouraging il as a part of
straightforwardness and objectivily. This act utlized as a padt of the provincial
connection by the poor and the defenscless portion of sociely.

The cxeeutive officers are provide with proper belp al Both the state as well as
naticna] level by moany instimlional mumments,

The most improntant tung s thal because of the coactment of this Act tnere buas
besn an increase in the fimctoning and the poverming of (e authorities. Which
has resulted i the betierment of #he capability and rcsponsibility of the system of
sminitration at libcrty.
As far a5 the state-level experionce is concomed, states like Bihar and Kamalaka
present im cxample of OYCTCOMINE adversity, Bihar has one state num, rault
lingual call focus W gather and process all requests for data loeked for under the
BTl Act and to forward thery, for an ostensibde exponse, to the porsons conceroetd.
Data sockers can comtact the call focus which would sot up the formal applicaticn
and fax or email it tn the voncemed office. in Kamataka, e-gathenizgs take up
ihe Teason for the RTI candidatos, There the State Informatiom Commisyion
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cnthusiastically takes carc of the yrumblings inside the eatkenzl thity days, and
the Commigsionsr docs pot faler to force punishrent on cpen officers for
supplying incomcutly data o net agreeing to the applications for dara, '

The cxporiance and the practice of the most recent ten years has demonstrated
that individuanls over the social strata are conguring the BT Act fr 2 mixmre of
reasoms and much of the time this enactment has demonstated very effectioa in
checking (he unreliablc and now and again 10 2 degree demineerimg conduct of
menagers, crjoying political and regulatory defilement. Open cnergetic nationals
Taving a solid mupicipal emthusiasm o bamle this debasement tzke resort to the
RT1 Act and the groater part of them have beon fruitful in securing thelr comemon
feedoms, pave the PIOs concemed have acted capably.

Numerous 4 Himes, the capdidates have gone past scouring selutions for their
inquiries, They have got the contaminating commercial entepmizes shat, battled
defilernent ool shaped thomselves into @ bigger gubering to bolster each other,
Wob clients have framed thew own particular mline care groups and helped
candidales” document applications. Individuals m provincial Kamatakn consolidaied
haitles for right to data and right to sustcnsnee o battle hunger, An cighty six
year old Dalit agriculturist in Maharashira wilized RT1 mformation 1o keep s
sirawherry ficlds frim going away. in Uttar Pralesh, moes than fourteen thowsnd
mbabitams i a bunch of eight towns ullized BT o ballle for their catitlement to
have siredts, catemsims and powaer'

This 18 a critical increase. Subsequently, wo have scen thal in a 1ot of cases BT
offers 1 strong politico-logitimale instriment 10 the composed mirigues atterophing
1o enzure a0d advance commeon freedoms of the individuals and m addition to the
porucouted and distraught people and patherings, yet thers are sorce detours
which have hampered the smopth gperation of the Act and these must be retouched
W et am all pervasive straightforuardness in organization.

CHALLENGES 1IN THE ACTIVE APFLICATION OF THE ACY

As we all know that there are always twa sides of the coin, we have shuhed the
one side of the BTT Act which was the pasitive side, whercas manmy scholins whao
criticize this act yays that there are some lpopholes 1 this act and it 15 samewhere
nol [eared comrectly, Fuother they say that this st is over ambitious, it does ot
cover the difficultics which one faces in the practigal Tife in the application of it

10, Ashok Kwmar Mukhopadinemy, *The BT AL T 4 Critiend Arsersment™, The Indian Joomal
of Public Admimistretion, Yol 35, Mo, 3, 2005, pp- 43 454, at p. ML

11. Widya Subraaniam_ “fight tp feformativn i Now 6 Commean Man & fnirssen™, The Hoda,
17 Gretmbey D0, p_ 03,
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clauges, 1t was founded that there is a negativis higsnoss against the Tunboning
cf the government authorities and the public functionasics in the framing of (he
det, Alsq the person seeking information have somwe ona fide queries and concern
Torpecting the Act,

We can say that this Act is uselul m many ways but some critics sdys that this
act moosthy solves the iysoes and flfill the needs of the exeluive clags and that
00 i 2 very narrow way because the infrastructure is vory limited, alicnation of
capabaliy purtmer. Inabe following paragraphs we will digeess the chalenees and
the: issucs which ate found in the active applicaticn of the act,

HURDLES IN FINDING INFORMATION

Tust giving the right and allowing to access the information is aol sufficicnt, with
the right there has 1o be ewe or ways e deal with (e hurdles or (he obstackes
that cartwe i the: way while accessing the infumuation. There are suny ioformation
sexhers wh are cither et aware of thair rights to seck information or they are
depresised bocauwse of the careloss, combative and usLlly arrogant approach of
the pubhic functivearics, Low quality of the facts apd (he information and the
absence of a coasistent structure across the asdmimistration m different TETIHLS
adds burden on the showlder of the applicants secking tor the factusl infoemation,

- Low Poblic Avwarceoess:

Brrause of the less awarencss about the provisions of the act of 2005 many
Peoplc who wants 1o wse their right of accessing information we somebow left
buhind.Th:mainpmhi:mﬁcsinﬂu;pmﬂureﬁmmlﬁy,ﬂm:mmmmy
persons whoe want (o seek the informaliom withewt meeting the public information
officor directly wen to the commission and when their application Ect rejecled
that person without going for the appeal under the authority of appellate o make
first appeal dircctly go to the commission. The main drowhack Ties thar the
peopls are rot aware of the peoccdure that has to be Gllowed while making an
application for letting him acoess the informstion,

The wersi part is that neither the infirmation asker nor the authorites providing
the informaticm knows about the provisions of the sct and thesy wre still doubdful,
W bave observed that agmin and apain i the newspapers tat the first appellate
authorities are not Jusclivning properly. They aither don't frve i opponunity w
the applicant to speak or they give tho orders because of which the iritatesd
applicaut has to make 2 second appeal to the information commission. This result
inie 4 lot of inconvenicnce and wagtage ol Timited retorees,

The sad wde if this act is that even (e pfficers appointed under this act does oot
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knpw sbout all the provizions of This aeL TUis cvident through the newspaper wihi
daily publish zboutl the malfunctioning of the commissious as well as of the
authemities made for {iling the appeak, The lack Lics on the Facl that the officens
are il perfornimg ther dunics completely sometices the orders ure not been
passed or the officon: did net give the opporunity to applicant t0 keep wr
wordings: before themn hecause of which the applicant is Joft with ao other oplion
o move im o appeal before the second appellate authority, Ao moosvenience s
causad because of this malfunciioming on the part of the officers as well as e
leads o the wastage of the tirne and of the resources which arc alrendy scarcd.

. Reztraint in Record Examination as well as in Application Filiag:

Many scholars have observed, framers of e Act of 2005 have not taken proper
step whitle framing it, as the many provizions of e act are not wser-friendly, t
happen many tmes thal the applicant did rup know where the office of the i is
wwaled ar where the application hag 2o b sabmitted ot (o whom the application
haz to be addressed, they arg mot gware of the et thae il They application i3 not
etitertamied or rejested then e whom they should consult, who is the consulling
authority.

&  Provided Information in Poor Quality:

Sompumes the nformalion provide for 3 panicular query 18 very poor (o nature,
The appiwam did ool el satishied with tho reply which they per 3% an answer o
their query, The information is either inadequate or false, 1 he ipformation is very
absurd in pure, About sevenly nine percent gpplicanis are ol satisficd with the
miprmation they are gettiog in reply. About ninety peent poople Living in the
utates of Uttar Pradesh and Andhrs Pradesh sind that the mforoation which they
g0t was vaguc ad incomplete ™ Tt s commonly criticized that o deal with the
deadline of fumizhing the informatiou the provider: give incomplete intormation.

*+  Cemplication in Finding the Correct Officer:

It has becomes vory difficolt for the applicants to discover the commet officer
hecause m many offices cspecially in te public autherities at their district amd
hlock tevel the namcs of the respective officers are nol displuyed poperly with
their ckisignations, And the worst pan is the consisten] lmmslers of the officers,
When the applicant moels one officer 2 woek apa when he will fetumn, he will
find that the respective officer has boon transformed. S0 tbe applicant has w fiod
the pewly posted oflicer each lime he visie the office for their querics. Which
result im the wastage of the b, momey of the applicant which discowragre the

12. Fimal Rapewr, Underginnding the Koy Ismnes and Cotdlraiors m mphementing e BT Act,
Prirewaterhouse (Cpopers, June 200, p. 44,
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applicant 1o move to The i offices,

s Approsch of PIOs:

Thase secking for (he information frequently whane of the antapoaistic and
threatening disposition of the authorities. There is »o cowntesy even basic are
found in the offices of the information as well as in POIs. The applicanls are
harassed by these officers. So to get the infgrmation novw the applicants beliove
that they has 10 he rigad as well as havsh, dhat s the Tast option Teft with them
while denling with these POMs.

Apmmst F10s there are numetons aueaber of eeporis, saying that these officers
are not belpful This sithaticn 1= not ooly because of the POIs but their supetiors
are also regponsible they hold the hand of the PO amd ask them ot to disclose
all the facts to the applizant, To fulfil their malpeactices what they do they tey to
delever the nformation in the languape which i vage i the face of it, which i3
wory dhfficuit for 2 notmal person to mderstand, Wo cim g3y that those PO1s
show om the face thar they are working according the males & well 2a the
regulations framcd by the ags but mside they arc just makmg fim of 1 by
applymg there comnapt tvmids, Y

+  Fee Faymens:

WMode Tor the poymnent and the amount charged for providing the information s
o [ixexd The main poiml is that the applicamil did nod knew the cored accounl o
which the fees for the application have 1o be oredited

] MNo Whistleblower FProtectien:

The wwam drawhack of the act . that it does mot provids any kind of zafety to
those who iry to bong the faces of the ndusinalist as well the cotrupt pylticims
wh arc increasing the ovil of the comoption within the roots of the sysiem of the
adminiseration. The example of this dmwbsack iz the case of Amit Jethwa, he was
one of the activitst in sopport of the right for accessing the information, this
activist was a rosident of Guojarac srace, his inpit was that he was standing
arainst the practices of the corruption be waz asking for the information as weli
fileid nurnerous petition against the sanctuary of Hon in Gir,

Az A reyult of which he was killed. From this we cen s0¢ that if & persen wanis
tor kmow about panticular information be should be ready oo face the consequence
and that consequences can lead to the deamh of that person.'™ The onc who are
actally wamt to seek information are always under the evil eves of the bad

13, Banbir Seogh =RTS In_!ﬂn!‘l!ut e Hrpemn”. Thee Vriframe, Chandigech, O Joby 2000, 5. 09
M, Shreyns Mavarn, “Whistling in the Dark”. The Ainguygs Times, July 24 2000, p. 1,
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peopte. There are ether examples of those brutality are Manjunathan as well as
Satyendra Dubey, they all were the activizt apparent scveoral uroage scams Mkl
base politicians and burcavcrats and the have to pay the amoumt of death o
cachange of wsing their tight 1o acccsa the mivmation. As a result of this the
govermment iried to make laws to proten these suffers a bill was drafted m the
vear 2006, it was draficd bar could met become a lawe As por the absimet L,
any being can accomplish a complaim on bribery adjoin any axial povermmeat
agent The puidslines according o tbis bill was that any person who exe suffermg
By corruption done by the henwis of the government agencies arc frec 1o file =
comaplaint wnder the CVC. Afier te matter is filed wpder the CVC now the role of
the CV( starts from here, it will do complote investigation and on the basis of
sk ill safepnard the whistleblower.

CONCLITSION

The Right to nformoion Act 2005 has been regarded o5 one the golden step
taken by the legislatures in the history of the India, which allows the goncral
people to know aboul what actuadly is gong arowd the world, what the authorilies
appointed by them are doing for thom, Kin there are some cxompiions to e
frecdom ansd they are enumerated wnder the Section 8(1) which talks about the
imterest of 1he eivic and this section hax besn overridden by the seotiom (2
which veys that it is the m the hands of the civil adminisiration 0 discloss an
information or not, they first analyses thal whether the dizclosure of such
information jll affects the interest of the public ot large or not and if they find that
it will then they will allow the dizclosure of such informatiem, but they are not
catisfied that the disclosare will be in favor of masses then they will aol allow the
disclosure of the information.

If the administration trieg 1¢ hede the information from the civic they arc mid
helping the people but they are actually creating moay problems tor the people,
whea are suffering from the humds of their representmtives whe are elecied by
these people only. This policy of hide seek has resulted thar the people are Dot
tuﬂngmmmtmmmakeﬁmﬂmemksdumbymﬂgwmmﬁnd
it also leads to bedew the cnthusiasm of the peaple. To make a person free he
has bo be well informod. n 2 cowmtry where people lack basic infimmation and
Lnuwledge about their own rights are therefors rightly remed as slaves hediuse
under the severcign will of the govemment and steps are taken to encourage e
spread the knowledyr about the basic rights of the human life. The spread of a
law likc KT1 would oot only help a naticn of populaton having more than one
billicn to dsc ont of their miseries bt would alse help m eradicating the sccial
evils likc comuption, nepolism, red tapism and abysmal siate of working the

ar



admmistration and burcancracy of this country, A featore of RTT act, arc the
provisions that makes inform the people about how to access the indarmnadion.
This act has been rurred by controversies like whether it is scif-efficient enwyh
25 & law to help the peaple in distress aod oeed.

RTT act hos nat only gave the powers in the hands of the people but they have
alsa help M minimizing the comupticn, This has been made posihle beeanse now
the wmrthoritics of the public are answerable (0 2l the aetivities they arc doing,
now they coomt do corruption on the hame of the fanctions,

Till nowr this act has been am cffoctive step towards the rowth of the nation but
alonc this act cannot perferm ull the functions which help in the growth of the
rulion the civilians 1oe his to perfoorm the daty of their bil. They have 1o take full
but for proper reasons use of this sot. They should file the application for seeking
the information for a proper reason (hey should not file it just for the sake to filc
which can kead to over burden on the commission and 25 2 result will minimize
the cllorts, So the civilians have to be comseious while cxercising the power
which is given to thom.
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Enforced Disappearance;
An Undefined Crimee in Bangladesh

Md. Raisul 15lam Sowray”

ABSTRACT

Enforced disappearance is regarded o Stale sporsored heinous crime wiich
cmerged vevently in Bamgladesh. Political opposition ix the main tarpet of
forced disappearanee: hawewver, civilians are ofse victim of this offenve.
Mast of the incidents are unsoived apd luw enforcing apemeies repeaiedi)y
demied their invelfvement with this, UN hes adepled or Interrational
C'onvention for the Protection of AN Pevsons from Enjorced Fisappearanee
i NG do abollch the offence from the plapet. Aceording by this domantion
siere pavtics ave obliged lo take necexsary cotfors fo stop thix offernse. Some
atfcr Ieragtionsd conventions alve freated i ws orime agwinve humgring,
However, mir griminal fuws of Rangladesk have per recogrizod forced
disappearanee a5 gffence afbelt pow it is a rewfity in Bangladesh.
Nevertheless, right ie life is ore of the kev fimdomentod rights swranteed
srwler Bamgladesh constitution which is vielaied by comtimwns ovcowrring of
this crime. It hag huge impact on victims family az welf a5 on the society of
Sumyladech Bongladesh needs to be o mtate party of the feternatianal
Comention for the Profection uf Al Persons from Emforeed Disappearance
immeciciefy wnd moeds to fegisiate a pew faw (o prevenai amv sore of sthaie
spopsored crime to stup further comsequences. (Whorwise, present el
Bractice of forced divappearance will bring moessive comcequences for the
whole sotion

INTRODUCTTION

In Lzt gouple of years, the accarences of abductivn, kidnap, enlorced
disappearance, Lilling cic. have mereazed imowensely in Bangladesh. Ameng then
the seven moorders case al Nivayangan] inm 2004 bad ereaied most maction
smong the citizens whick expesed the oruclty and inhumanity of the incident as

* Awcinie Profesoon, Depariaend of fow, Iuka fekermational Drversing ke, Ranpladeoeh

19



wil] wn mwnrg the country magsively about the gravity of these offencey. Apan
Trom this, in rocend years thore are huge vamibers of allegations regarding kidnap,
abduction, foroed disapprarance, cxlortion and Mmally killing by unidentified
PEIpeiratorns.

Moyt of the mcidents me s6l! poeolved and & very few people are rescued
wcoeysfully by the law enfowcers. However, 1 most of the shduction cases
family members, relalives and fricads of the victim riggered their agseriiem
wwards law cnforcement agimels; and specifically they have suspocted and
allegad that people weanng civil dices miroduce them as member of Rapid
Action Banalion {F.AB) or Deteetive Branch {DB) or [men oiber law enforcing
agencies are arresting and forecfuily brmging the: vichim with them

But when victm®s family or media are askiop the law enforeers, they repeatedly
denied the matter and Lold that tey even do ot know anything about it or they
did mot conducted any such epertion. Till now, wone of the offenders have
brought 1 trial. Morcover, the ingidems arc neither properly investigated nor any
actions has been taken with propor tishilities ta prevent such events. 1lence it is
not impeaciical at all that the criminals took the opportunity ot raned their
desrre by the name of law coforcoment agency

DEFINITIOMN OF ENFORCED DISAPPEARANCE N
INTERNATIOMAL LAW

Eoforced disappearance is o relatively new addition to state crime.' Enforced
disappearances persist im mauy coumtrics all ever the world, having bern
2 comtimning featurs of the secomd hall of the tweatieth century since they
were commitied on a pross seade in Nad-oceupied Rurope” Aficr ihe
cxpansion of this ¢ffence m Ticcember 2006, the: 1IN has adopted the intcrnational
Convention for the Protection of All Persons fom Tnforced Disappearance.”
The { onvention catered inte force on 23 Uceember. 20040, To date, 90 stales
havc hooomoe signabonies, and 30 have ratified the Conventiem,! Among those

1. “Enfercod Divppcardmee: A Vedation of Humamitarion Daow grd flumar Siphes,” Hiomadion
Cormrnittes of the Red Cromes, 27T 006, <Dirp /s iore. orgWebvEng/sitteengfh nsfhmE’
Eumen-rights-councilaleameat -2 TH606

bzan-wiarie Bencknens & [oviss Doswndd Beck, 0 imiowierye friorrarsfovren Memuendter fevr Lo,

T 109 [ 2E05)

Lo The exd wag adopted oo 20 Decomber 2004 (ARESS] T, wid was epeened [or signature
o 6 Fedwuary, 2.

4. The cearries that harae tatified the {omoendum be Lhey dale are: Alkanis, Arpeotins, Anoenis,
Belaium, Belivia, Brazil, Perking Foago, (hile, Cuba, Eousfor, France, Gaben, Grermamy,
Houduae Teng, Fapan, Karakbotnn, Mali, Mexico, Morknegon, Netherbmds, Mingeia, Moo,
Farynoy, Sovwgral, Sevbaa, Spaun, Tunissa, Uroguay & Zambin.
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stanes that are a party, 12 have recognized the competence of the Commitice nf
Enforced Dagppearances (CTED) to reccive and conzider cormmunications both
by individuals alleging that therr rights wnder the Comvention have been vieskated
ac well 28 compumications by states claiming thit apother state pary 15 bt
fuifilling its cbligations nader the Convention. Very few states have implementad
the Comvention ite vational baw. The convenlion aims to prevent cnforced
disappearances taking place, wncover the truth when they do occur, punish the
perpetrators and provide repatations 10 the victims and their Faomilies,

The { 'envention delivers a detinition of the evime of cnforeed disappearance and
neccssary state action in order to both prevent the eerumence of the cnme arul
to allow For the investigalion and prosecution of the culprits. Ax per 1he language
of Article 2 of the mentioned Convention an enfored disappesrance takes place
when a person is arsted, detained or abducicd by the state or ageats nctmy for
the state, who then demy that the person is being held or conoeul thesir whereabouls,
placing therm gutside the protoction of e law. Henee the Intcrnatignal {"onvenlion
fir the Protection of Al Persons trom Unforced ivisappearance identifics the
fullowing clements i the defmition cf enforeed disappourimces:

. There it an arrest, detemtion, abduction or any other form of deprivatiem of
liberiy:

«  That cemduct is carricid out by agents of the state or by potsemy of f70UpPs
of persons with the authorjzalion, sappert of acouicseemee of the date:

e  The conduct is followed sither by a refusal to acknowledge the deprivation
of liberty ot By conccalment of the fate or whercabouts of the disappeared
Pers0il,

«  The objective result of the conduct is that the dizppearcs! person is placed
outside of the protection of the law,

Article 107 also furnishes, in 0o creoptional cinoumstanwes whaksnover, whether
2 state of war or 2 threat of war, intemal political mstahility or amy ctber public
emerponay, may be invoked as @ justification for enforced dissppearance. In
addition to this, under Arlicle 4 ench Siate party has an obligation to Lake noccssary
neaoarcs bo ensare thet enforeed disappeacance comstilutes an offence under it
crirminal law,

Moreover, the aforementivned Conyention added m Article &) (ap & {b) that
any person whe commats, ordess, golicits of induees the commizsion of, atcmpls
to Commt, 1% an accomplice to or participales in an enforced disappearines; anmd
a superior whe know, or conscicusty disregnrded information which cleatly
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midicared, that subordinates umder his or her effective athemity awd comrol were
committing or about 0 commit 3 eime of cnforced deappearance and hedshe
shall be hiable for the commizsion of that offence,

Enforced dissppearance is » cumulative viclation of hurman rights.” This is bocanse
it may inflicl a wide cange of henan rights vielations, meluding violation of

=  The cight e hic: as the person may be killed or his or her fate may be
unkiowon®

*  Theright to sesurity and dignity of 2 person:
#  Theright to be frec from arbitrary detention:”

*  The nghinot 1o be subjected te torture or ether croel, imfuman or degrading
treatrneni or punishenent;t

»  The right to humgne conditions of detention”
#  The right w legal personality;™

#  The night ta tair tral;"

- The right o froe movement;):

*  The right to fanuily life;

Al ol the above rights are gusranteed as fundamental 7 ghts whether direcily or
indirectly and enforceable by the courl under the scheme of the Constilution of
the People’s Republic of Banpladesh ™

¥ Steven B Bainer, Tason 5. Abvams Jr Jnmes L. BischoR, Aovointinbiline for Funr Ripkhis
Arow ities i bmternntional Lewe: Beyord the Murermiery Loy, Ppo 128-29 (3d ol 2005),

& Linamniesd 03 fimdarentat right undesAricke 12 of the Constiiaion of the Feopde's Republic
ol Bungeladesly,

F Ginnnunetsd ws Tandamionil opht wnder Aniclc 35 of te Constintion of de People™s Bopublic
of Banglacksh

£ Charasiond o fimdemental nght under Articke 35 of the {onetituGon ol Lhe Pzopic'a Ecpubhlic
of Bangladesh,

T Unamtesd o8 fondarmenta] righ b Adticle 33 of the Constilution of the Fruphes Repoblic
of Bonpladesh.

10 <inaramted ax fpAdamental right umndey Atticls 31 oF ihe Conztstion of b Preople™s Repoblsg
of Bangludeh,

1. Cheruneced as Fandwmenil right under drtiche 15 0 te < onetitwGon of e Poople's Repuhlic
vl Bangdondesh.

12, fhmmoteed a3 furslamenial tipht osder Aniclke 36 of the © it of the Fenple™s Repoblic
of BEanplededh.

13, Mahroudul tdam, “Constitntionat fow of Rumyludrak,” Ind od., Mulick Brothera, 2010,
IHwika
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Apart from thes, the Rome Statete of the Istevdationad Caranal Ceurt, the
Commnee of the Red Crogs Roles of {Cusiomary Ioternationgd Hpmanilicen
[xw, the Intor-American {Coavention on e Forced Disappeamnce of Forsons
prubibiis the act and obhizcs the Swatc partics 10 define forced disappearmnce of
PTROTS A% 2 crime in their national [aw and to impose & appropdate punishinent
COMMEnsUTAL: With Iis gravity.

Eome Statute of the Iniematonal Ciminad Coord parbouledy treals forced
disappraranee a5 ceieed apungl homanty m Article T a5 “For e murpoye of
this Stafere, “erime g Aumaniie” moeams omy of fhe faflewime ooty when
cormgitted of purf of o widesprmnd or sysicmatic uffeck direcied apainse any
vivifiem popfotion, with knowlndes of the affock:

tf) Enforred divappearaace of persons ™

Additionzlly, Inter-American  'onvention on the Forced Lvisappearane: of Persons
affirmed the ohligation of State partics 1o this regard in Anticle L as “The Stales
Fartics  this Comeention oadertate: ot Mo to praviiee, permil or Sderofe
the fureed ditappearance of persons, gven iwothe plates of emergency or
suspervion of individualy guaranices.™

Henee to prevent this kind of oftence Banpladesh shounld beconye a state pany o
the Ltemsaticnal Convention for the Protection of All Persons thom Enforoed
Disappearance aod mist secds to legislate 3 oew law gegeatly to stop the coime
effectively.

IMPORTANCE OOF THE INTERNATIONAL CONYENTION FOR THE
MROTECTION OF ALL PERSONS FROM EXKFORCED
MSAFFEARANCE

Unlike other human rigng vidations, enforced disappearances were not prohibited
By o uneversal legally Binding mstrument before the Convennon come into firee m
2000 Defore that omly the Romwe Stalate of the International Crioninad Coot™
provided [or prosecunon el awand of reparalion o victims 0 cases where
emforced disapperance amomied to crimes against hurrdty '

The croime of cnforced disappeamnocs was also prohibitcd prior to 20014 by the
1992 LN Declaration on the Protection of all Persens from HEoforecd

B4, TEemon vom Hiebel & o] Robinsn, OCrmios witlied oo Jurtsdicliom of the e, in dae
faferpuatineal Lrimingt {oerr The Mokiop of the S Stocasz, Bpe T S0 102 (Bay 5. [ e
ed | LFFEH

153 Antonio Caeecse frefersar bt Celradoaf £owe, P_RG [2003 ).

14, Lame inbe liwce m 28T

I7. Thendor Memtm, Fe ffiemazation of ffemurmigarion Cow, Ppo 34 & 239 (0K,
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Disappearance, the 199 Inter-American Convenlion on Fumed Disappeacance
of Persons Rights and customary intemational humamignan Law, However, ths
previpwsly existiong framework exlinted both sericus paps and ambiguiles, and
has proven to e mesulhicien as a prolection mechanisim, The Comvention, despite
its ooam flumrs, correcls somme of he existing saps in the Iegal framowork,

«  Firsily, the {Convention make: cnforeed dizappearance cnmeé wader
intermational lave and recalls the right of every persom oot (o be subject 1o 1L,
even under excoptional circumstances, such as the saie of war or o threar
of war, imermal political wetabality or a0y ether public conergeney.

- Secomdly, il is an imporiant treaty because it obliges shutcs e moplément i
inle national Taw. Therefore, cosuring that impunity shell oot preval oo
enforced disappearance.

" Thirdly, it guarantees the rights of victims or their relatrves o have access
to justice and {ull ond effeetive reparion

- Fourthly, the Comvention sets up the Commillee on Enforced Disappearances
which begims its work T Navember 20011

Prior to this, the oaly mechanism specialized to deal spocifically with enfinced
disappeanmees was the UN Working Group oo Enforced on Involunlary
Thappearances:. ™ This bady has reocived and cxamined wponty of disappeiroe:
submiticd by relatives of distppered porsons or hwnan nights organizzions
acling on their behalf sinee ity cxtablishment in 1230, Ths impenant global rapid
response mechanism Ffor requesting states L carry oul nivestigalions into cases io
which the Working CGroop belicves an enforced disappearanee has taken place
and mepitoring state compliance with the Decloation on the Protection of all
Persons from Enforced IXsappeamance comiinues by exist.

The € ommmitice on Bnforced Disappecanee (ORI will similarly reccive requcias
{or wrpent action trom relatives of the disappeared, (heir legal representatives of
vthers, which it can ansmtit to the state party concerned with o reqoest 1o clarify
the fate and whercabouts of whe dissppeared person. Alse il will be able 1o
consider individual complainis by persoms whe claim to be a viclim of a viclation
of the provisions of the (‘onvention, althoupgh only after states pantics have
recopnized the Commitiee™s competence to do so. The Committee 8 also
empowered to perforen oher functions 1o monitor oplanemtation and sate panics’
compliance with their obligations wder the 2000 Convention,

13. Maurcen R, Beommo & Boger 5. Ulark, Stare Forwrim: Divmeeearumces, Fpo 13 & 531
[19EL



FORUED DISAPPEARANCE UNDER THE CRIMINAL LAWS QF
BANGLADESH

In any lsw of Bangladesh thore & na weeognihon of coforced disappeerance. It s
ot ooy imdefmed m any penal law bt alzp not toeated ag an offcnce m any
way. 1T 15 ¢ new fimm of ocrme in ik commiry and launched last couple of yem
s, Bt thore are provisions repardmg kidnap & ahduction in the Penal Code,
1360 According o section 362 of the Pemal Code, (500 a petson in waed Le
commit the offence of sbduction when he by ferce compels or by any deccidul
mezns induces any other person 1o po fom one place 0 another.

{m the oppostc mide, seonon 339 cowmerates kidnspping 15 of two kimds 1o
kidrappiny from Banyladesh and kidnapping foom Tawdful guandtangbip. Whoever
canveys any person beyond the hmig of Bangladesh withput the comyent of that
person, or of some pemon legally authorized to conzent on behalf of thal persim,
iz sabd to Kidnap thot person from Hangladesh, On the conitrary, whiever 1akes or
enticas my minor of aey persen of weomd mned, cul of the keepiag of the
L fol puadian wathom such gosdion™s coreseal 12 sind to Kidnap such person

As per the proevision of the Penal Code a poson whoover kidnaps any persom
from [3angladesh or from 3oy legal puardian shall be punished with dotention of
cither deseription for a tom which may extend to scven years and shall gl be
lizble ta fine. Further, section 364 preseribed the punshiment for kidnapping of
abduction where the inteniion i W0 murder wp b Tmposommend for hig or igorowes
inpriwment for a tevm, which ry extend e len year and Ane also, Adter
analyrinyy these two we cm say thal kiduapping and abdoction bave the
Tollirwiuy festwros:

- Kdnapping is comarted 1o respoct of minors under sixteen yoars in cass
of a male and weder cighteen yoars in cage of a female, or a person of
unsnd mind. Abduction can be commiticd 10 respect of a person of vy
oge.

- o the event of Kidhapping, o minor iz usnally taken away, foocefully of pot,
without the consent of lepal puandian but force, compulsion OT deccit arc
basic clerments of abdnction

w  Consent of tbe victien m case of kiknappmg is immaterial where in caze of
abduction absence of voluntey corsent s of vital npaeiaice.,

. Kidnapping maves the wictim avay frimm the cusiady of legal gwmban and

19, Alhal Tabinal 1Dsg, “Proead ¢Code, ™ Stk ed, 2010, Anupem Gyan Themder, 010, [Hhaka.
20. The Penal Code, LBG) (Bonglodeab}.

as



being 50 it iz 2 substantive offence but abduction ig an aucibary offenwe.

Apart from thig, if a porson kidnuaps or abduuts any child under the age of ten, in
order that such child may be mivdered or subjectied o prievous burt, or slavery,
of to e bust of any porson, shall be punished with death or with inaprisonmcnt for
life or with rigerous impoesmment for a term which may extend to fourtczn
vears, and shall not be logs than wsven years ™ Additionally, if 3 person kidoaps
or abdocts any woman with intent that she may be compelled o tmamy ony
person agamed her will, or in order that she may b foreed or sedoced to illicit
interoourge shall e punished wilh death or transportation for ifc or with ryzmous
imprisament of cither descripticn for 2 term which may cxtend to twenty years
hut not lews Thim 1em years, arwl shall also be lable to fine.™

The pnishment for morder after abduction iz death peneley or imprisonment for
life as stipulated in wection 302 of the Pepal Cwle, 1860, Lo addinion e this, if
kidrinpenng or abduciion is commitied wilh sn imtcotion W wrongful confimemond,
the offender shall be pumshed with custody of either deseription for a tom,
which may cxtend to seven years and shall also be Liable to fine,

Enforcod disappearance is a crirma wndsr intemadional law [or which states arc
vbliped te hold porpotrators rsponsible through oriminal investigation and
prosbeition, Mooy, it anwants 6 3 crime apming humamty when it i3 cosuriied
a part of a widespread o systematic stk on a civiliog populaticn, Foreed
disappearanee 15 & parbiculudy cruel human eghts violation; a violation of the
persom who hay dizappeared and a violalion of these who love himber.” The
dizappeared persim s often kotwed and in coastant fear for their Life, romowed
from 1he protectiom of the kaw, deprived of all their rights and at the merey of
iheir captor: while every person has the cipht to Tife, liberty and scourity of
PEERON.

ROLE OF COMMITTEE ON ENFORCED DISAFPEARANCE {({CEIM)
TO PHREYENT FORCED DISAPFEARANCE

The Committee oo Enforced Disappcarsnee {C'HIY) is similar in ik fom and
fimclion to other UN haman rights treaty bodics, such s the Comimitbes apainst
Tonur: (CAT). ORIV is composed of ton cxperts in the figld of hyuman faghts, whao
serve on the Comenittes in their wndividual capacity and arc expecied w exercise
their funcoons mdepondently and nmpartially. Within twe years of acceding the

21, Ba. 6, 7 & 12 of the Preveqtion of {pqwession apminst Women and Children Act, 20040
{ESanpladrahy.

325 5 of the Ivewmnoes of Uppreseion arzinst Women aod Coldeen Aet, DK [ Brnglabesh)

23, Willism Winthonp, Setisary o o Precedeons, I 512 (2d sd. 192000,
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Conveniim, Sl parics ate reguircd 0 subenit a repor, 1o the Commattcs abyo
the measures they have becn underiaking to imploment the Convention. Lhpon
examining the tepont, the Commiltee will make general suggestions apd
recommiendations a5 it considers approprntc in the statc pasty.

Hurthomore, the Commmilter can transmit requests for urgent action oot by or oo
behalf of the relatives of o disappeared person Lo swie partics requesting that
they clarify the fate and whercabouts of the disappenred person. It can alse
undertake visits i3t reccives reliable infermation indicating that a stitc party is
setiously vielating the provisions of the Convontion, o cay bring situtions of
widespresd or gysiematic practices of enfiroed disappearances Lo the attention
of the {IN Gieneral Aszemibly.

wlorcover, the Commlies alyo has an optional individun! complaints system, This
means that it can congider commumications subinined by or en behalf of mdividuals
alleging o be victims of a violation of the provisions of the {oavention by 3 stat
parly, which has deolarcd that it accepls the competence of the Cotmiltos to
recelve such individeal comnnmications.

The Comnnittes may alzo receive and consider commmmications in which a state
party claims that amother sate party is oot fulfilling is obligsions under the
Conventian if the ste parly concerned has apresd w the optional ivter-ctaie
cotrnurncrions procedars,

EEFECT OF FORCED DNSAFPFEARANCE ON TAE SOCIETIES AND
INDHYIDUALS

An enfongod disappearance of an individeal has 3 remendouns effect on the lives
of hiy ot ber loved ones and their communitics.™ Families are nften emotionally
unalyle 0 find closure and gome in letms with the disappearance of their loved
oncs. Many sufier from severe psychological distress, sometimes resulling in
phiysical illness as well. Childron arc pot immune from ch anguizh; disappearance
of & parent, sibling, or gther members of the family aften adverscly affects their
educational performance and social bebaviour

Furthermuae, fanilies frequenily s enotmous Coonomic consequences, capeciatly
when the victim was the principal brend-winnor of the farily, Gven if this was
not the case, many familics fund themselves m dire ctonomic straits ducing the
course of their seaech for the victim, The socistal 2nd catoral isolaton aced by
the families frequently yo ondocumented. For example, while widows in certm

4. Egon Schwelh, Crieres Apaimst Humicorily, pp. 1TR, 17900 [1746).
25 TIM W C'rimes Comme'ny Low Boposts of Trials of Wer C'dminals, B 113 1%}
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calres have a wellestablished suppon sysiem within communities, wives of
disappezsred victims are ol tones left in limbo.

Olen, people who hove dissppeared are never released and ther fate remaing
unknown. Their familics and friends may never find out what bas happened to
therrt, Bul the person hag oot just vanished  Someone, somewhere, knows shat
bas happened to them, Someone is respon:ible but all too often the offenuden: are
pever brought to justice. However, the sufferer and hizher fmily bave nght o
pet fair justice and to wparation.™ They also bave the right Lo koow the mnth
about the cirqumstances of an enforced disappoarance and the fate of the
disappcarcd porsom, smd the tight Lo freadom o sock, roeetve and impart information
b ihis end.

VEOLATION OF NATIONAL AND INTERNATIONAL LAWS

This meidont mdicates the serious sconatie of Falling rule of Tow in anglwleh.
The Republic is bouad Lo ensurc sccority and sufzty of Life and property of cvery
citizen, Furthernwre, it has responsibility to ensure citirens fundamental nights
guarantzed by the Coastitution” But, by detuming my person without any due
process of law, Gove has prossly viokated bis fundamental dights. The £ opstiudicm
of Peoplc's Republic of Bangladesh says thal; fo enjey the profeciion of the
v arrd to e freated in oeeordance widk lew, aed only inoaceordascs with
low. @s the inoficmable right af every citizen, wherever he may fe, und of
cviry ofher person for the time heing within Bongloderh, ond in poriiculor
no Gufion detrimental fo the life, liberdy, beddy, roputcrion ov praoperly of oy
perwn sholf be tokew evcept in accordance with law®®

On the other band, another Anticle of the Constitinim Meorporates. he PerEon
shal! de deprived of life or personal liberty sovex in acvordance with fow ™
In reality, this has not been tplemented and this mest fundamental night is being
repelifively violatced with complete tmpemily. The {ovt. violsted these lwo Articles
of the Constinttion of Bangladesh by depriving its citizen from enjoying the
pridection of law and to be treated o accordance with law that are announced
our sacred Constitudon as inalienable right of every devcow.” The law enforcing
ngencies dotained at the tme of llepal arrest without any wammant of amest from
any oot of liw, 13ven they didn't inform, the groundis) for arrest, didn't produce

X6, Both van Schmock, (rimen sines Loge, Sodicla? Lawstaklog of the Imtercection of Lo avd
Morals, Fp_ 57 & 119 {2008

¥7. Foumeased in Fart T of the Consfitution of tha Poupc's Republic of Bungiadesh.

% Art. 31 of the Constitution of the People’s Republic ol Tiamgladash.

0, Ant 32 of fe O'mmetinting of du: Poople’s Republic of BongRdesh.

30. Are 3 of the ¢ oostinrdon of tha Fepphe's Tapndlec of Poogksdesh.
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him before the nearest Magstrate Court till now apd didn®t pet chance to consudt
with any lawycr which is the clen violation of the Constimtion ™

The TTniversal Declaration of Hurnan Riphe, 1948 prohibits (ol from arbriracy
arvesting with its cleat cut k=t as it includes: “mo ome shafl fre subjected o
arhitrary arresf, detergion or exife " Each apd cvery fooed disappearance
violuted universal buman tight to be sl from illegat arrest  Bangladesh acceded
ta the International Covenant un Civil and Politics] Rights {(CCPR),™ that prohibits
the prave vielations of rights highlighted above, Aceonling Lo Article & and 2 of
the 1CCPR, Bangladesh respretivily has the obligations o eoagare the right woe Tife
of itz people and o ensure prompt and cffective reparation where violatons
CHCLT.

Tt i alse obliged to bring legislation into conformity with the FOCPR. Under the
obligation of PR, the Bangladesh govemment must ensere a fair and public
mial for anyone charged with 3 criminal offense, and such 2 trial st take place
“withoul undne delay.” TCCPR also reqoires angladesb w prowect freedom of
expression,”® Bangladesh is o statc pary to the Convendion Agunst Torture
{CAT) and Other Ferms of Crwel, Inborgan or Degrading Treatment o Punishment
{CAT). Under CAT, the Banpladesh povernment must ensare that any person
who allcges he has besn subject ta torture has the right “to complam to and Lo
Tave his case rompily and impartally cxamimel by competent axthorities.”

RECOMMENDATIONS TO STOP FORCED DISAPPFEARANCE

The government of Bangladesh thowld ensure a fair and independent vestigation
into ali the cases of disappearcd cilizens. The government dlse needs L make
cleat to Tis security forces that the e of tormre with impunity 1% over Any
criminal offence should be thed through the criminal justics Fystem; it st 1ot
be punished by security forces outiide of the doe process of law. In the serious
human rights vinlation case, Govi thould ke positive step very soom. Fvery

3 Af 53 of the Conelitation of the Pooplc™ Bepublic of Banplwieah, Tho sid Asticle paye:
{1} Mo persan whe i arresicd sboll be detrined in cusbialy witheat being foformed, o seen
a2 oy be of the proumd; fow such arreat, nor shall ke be denied ibo right to consal md Y
delenclial by & begal proctitionss off hm chowec. §2) Bvery person whno is anasted and dotained
in custoly <hall be produced before the neamesd magaurate within o period of bwenty Exar
boure of Fuch amest, excluding e time Teessary for the jowney rom the place of armest b
ther ey of the mugkstrts, and i Such permomn shell be detwined in cotody epond the said
perinl withoat the auhority of o agiatraks,

12 Asr 9ol i Universsl Dechration of Hurman Kights, 1942,

13 E'I.l.aulu'fm:hLmm'm"hwiansndr&chu&hwmqfﬁ'arim,E'..‘!'rHl_'I?H-].

14 {n 6 Sepiember 2000,

55, An. 14 of the Intermatinnad Covenant oo Civit aod Fobitical Rughes (ICCER}, 1966,

35, ArL 19 of the International Covenamt m Livil and Folitical Rights (10UPR), 1966,
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victim shouid be priduce before the Count immediarchy by the concemed law
enfotemyg ageney within whose custody be is detained.

Intermanonal commumity must consider the ssucs of buman rfghts vielaon and
th; dizapperances n poliical arena whalc making any decizion about their relation
with Bangladesh, [donor agencica should cosure that no person is kidoapped or
totored doe only to hiz peditical identity, and that all people got cqual protection of
law from the state. Pangladesh oust be urged 1o bah the growing phenomenon of
enforced disappearances and show its oommitmoent to do 20 by maifying the
Intermational Convention for the Protoction of AU Perzons (rom Enforecd
Dizappearance without delay and producing amd wnplemanting i Ul dormestic
legnslation n hre with the provisume of thas nsbarmemt

Srates st commit themschres 1o ending the poractice of eoforeed disappearance
by taking stops to rospect, protoct and fulfill the rights of individuals por to be
subjoeted to enforeed dizappearsnce, Funthermore, statcs mus tackle the iz
of impunity and cnsurce that the perpetrators are broaghi Lo justice.

Hangladesh should ranfy the Intcmational Convention for the Protection of All
Porzons from Enforcod Lisappearance. Morcover, Bangladesh should accept the
comperence of the Commites an Enforccd Disappoarances to reccive oxmplaints
from mdnvideals and statc partics vnder Articles 31 and 32 of the (Convention. In
addition, it should implement the Convention into national law inta [me with
intcrnational low and standnrds,

Adoption of a long-term and comprehensive plan con prevent and climinace
cnfogcod disappearancs, which involves establishmend of cffective training programs
of law coforccment and other personncl, il socicty actors con take specific
actioms to suppont their calls weing governments to ratify the Convention. Civil
socicly may participatc in the drafting and commenting of national implementing
legislation. Civil socicty mombers can provide informatwn in relation Lo the
Comnmattee™s (C1RDY veviesw of sate ropants and s odher fimchons ameder the
(Comvenhiom, submit urpeat roguests for actiom to alanfy the fate and ‘whercehoats
uf 3 disappeared perom, or submil iIndividual commmumicetions on behalf of an
imdividual who clamms Lo be 2 vichm of 2 violation of the Convention's poovisiomns
by @ sinle party.

Women and women™s organizations shoakd be particularly socoucaged to do so Lo
eriure 1hat gonder wswes are taken e accoount and that the prodcsss of propraring
implementmyg law = malwave. Alsp, in many oountnics, i1 15 men who are most
oflen subgecl o dissppesrance, and it s ther women family mwembers whoe
spearhead affimis Lo obtain justice fon ther loved imes.



CONCLUSION

Siate rmpst comrundt 0 conclude the practics of forced disappeaance by taking
steps 10 respeet, proteed and fulfill the rights of individuals not to be subjocted Lo
enforeed disappearance. Bangladeh should ratify the conventiom and ingorprrate
the offcoee in domestic law imoediately. Also the State should take effechive
legislation, sdmmistrative, judicial or other measurcs for the mxpayen: to prevenl
and poovide protectiom agams! wiacknowledged of involwrtary amd [ovced
disappearnnees, Funher, states must undertake the issuc of Topumily and ensore
that the criminals are brought Lo pusee
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Evaluation of the Rights of [ssoing Bank onder
Documentary Credit LEaw in Tndia: A Critique

Dr. Susmitha P. Maltaya'

AESTRACT

Today ihe phenomenon of globafization is affeciing commerchl ransoctions
all gver the werld  ae of the thnest areax is documemsary credits. They are
the most comubon omnd saftst povmen! fecirumenty uced i imgersemions trode
iremeacitons. India ofso prowmotes wee of thoee instriments bodi in rotionol
evted inlernalional trade. Merchanis world over treal them ax equivalent o
cusk. Bupks acls av imermediorics betwees the porties omd earns commicsions
which are refalively high. Issuing bonks ploy o pivelal rele in thess
rensaitions and they are extitled to gof recipfursemen! viace they comply
wilh e lerms of the rvedie. This s based ow the peneral principle of Tow of
ey Hemem, §f the huyer covimits ony becock in terms, the ipsuing bank
fray right o sue him, The jfudiciel deciviens show thit the rivkiy of the
ixsping haek dopend on the fullillmeni of the apreed torms ond those terms
wrry from cose o aoe. This generates problems o determine the svope of
the wights of issuing bunk  Thix poper will examine the rode ploved by
tering homk in docusmenicry credil traoctions and alse oriticeltly evelote
the scope of rhis right in the Indian banking xcemarto,

INTRODUCTION

The bank isacs 2 Jetter of credit on the basis of an applicatiom made by s
cuslimer. Thore 13 am ymdertaking of the bank to artages paymend to the beneficiany
tm compliance of the torms and conditions sel out e the documentary credit
sensrally kwown s lotiers of credit. A contractus] obligation is finmed in this
transaction,! The bank s undertaking is uwader an assummes of mdemmity by the
customer, The rights arizing from this mdenaking in favewur of the iswing bank
depends on the contractual relaticneship betwoen partics involved in this eredit.
*  Axsisteort Profeoa, fadian Few fnsiitde, New Defhd

1. 100 Gottrridee and Mourice Mograh, The Law of Bomkers (Camewrrial Credis, Fumpa
Foblicobions Lid, Losdoen (1979, po5.
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The dicumentary credit can be comparcd with the ordimary creadit provided by
banks, Lo such teansactins bank adopts severgl methodz e realize the loan
advanced to the costorer. This can be followed in the documentary credil
wransactions also.

Anobeer voncern with repard o the rights of (bhe isswing bank 15 against
corresponden bank. The relationship between the issving bank amidl the
vorrespondent ok is that of principal and agent.? When the izaumg bank metmacis
the correspondent bank to pay the hencficiary the amoumnt mentiemed m the credin
on hehalf of i, the conespondont baak acts ag an ageml of the izwuing benk, Az
an zpent of the issming bank it has to obeerve Lhe divechons given to il by the
tssuing bank, The commespondent baker wall gel prodectzon omly if il conply stricily
with the mandse given to it 50 thal the issning banker can ovoke right of
recourst against the customer. Tt ik necessary to anabyse the scope and ambit of
the fimetions of izaing bank and correspoodint bank resulting: in the invocation of
these rights.,

The undenaking of the issumg hank @5 absolute so lonyg as the documents of the
title to goods which the sellers tondor to the banker to receive paymont ane in
order.! Sometimes problem may anse when beneficiary lenckrs noo-comiimuing,
decuments which go wmoticed by the wsump bunker. In soch sitiations the
imerest of issuing bank will gel jeoperdized. In case of any doutd regardine noo-
contormity of documents presenited by the beneficiary, the bunker will be ready 1o
make paymenl on the hasis of an indemmity given by the bencficiary. 1o thet
situations hank tuay have vecourse apainst him and may hold him liablc on
indemity.

Apart thom this issning banks’ consent 15 requirs] m order Lo alTed the tansfer of
tetters of credit. The transferee mey be put to difficultics 1F the istainy bemk
refuses to affect a transfor of the credin at the wquest of the trangleror beneliciry:,
The discretion piven bo the bank is accepied by the practice of tmde, Bven if it
comscnis to mansfor, the extent and manner should alse be accepied by the bank, ¢
Therfirg it is esential o aralyse how £ir these rights are regolyed by nabional
and mtcmational systerns.

RIGHTE OF ISSDIMNG BEAMNK

Tho written agreement between the ispning hank and the applicant for te letter

ed

Belgian tirgin {5 v, Cax (1919, 1 LLLRep256,

Movafice (Eondon) N, v, B & £ Mo, (19547 2 [loyd*s Rep. 526,
Agticle 38 {2}, e T.C P40
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of credit js the basis of the riphts of (b issuing bank.” If the bank acts m
scoordance with tonns ageeed, i has a right 1 be mdemnificd by te customer,
The contractual tight can be excrcived by the usuing hanker only if it stricty
lellows Lhe terms amd conditions agreed in the credil 1 there s any deviation
troms acry lerms agreed it will Jose its claim To fote the obscrvation by Lord
Summer:

"1t iz both cominoen proumd and commoon sensc that i such a trancaction
the accepting Bank can only claim mdemnity if the comditions on which it
is authorized 10 aceepl are in te mader of the sccompanying documents
ginctly vhserved. ‘There 15 oo roem foe chwtemnents which are almost the
same, or which do just oz well.. ™

If the commesponding bank which nepoliates and pays the beneficiary believing that
the documents arc irregular, it should pass the documents to the issuing bank.
Isyumg bank shoukd determine whether il will bonour or rofuse them [t migst be
done only on the bagis ol documeniz done, The issaing bank i concemed iself
Lo sec thal the documerts appear regular on themr face But the kegality of the
documenls proscatod 15 not to be ckamined by the issuing banker If the applicant
fails 1o pive clear and complets instroctions regandings imoe of the decomicntary
credit, the izsumyg bunk has difforcnt options.” Therelore il can be soen that the
nghtz of the 1<imp hank 13 governed by the contracl

EFFELCTT OF AMBIGUOUS INSTRUCTHONS CIVEN BY (USTOMER

lo documentary crechl ransachions the wzuing bank i ot concernod with the
cfficacy of any documents stipulatcd by parties. Ln Midlamd Bank v. Seymowr,”
the instructions given by the huyer wore ambigoous. Fven then bunk paidd the
beneficiary. Later when buyer refused to retmiburse the baak | it touk the plea that
it acted ttpoa the leons and conditions agreed berween therm. The counl held that
the bank wa; mod 1 defunlt as the msineciions given werns not clear, The furty of
the case relale to shipping of rubbizh matertaiz by the ssller. The buyer susd the
bank on several issues. One of the izucs wlated o the nnamborized acceplance
of draft presented by the seller It can be seen that this docision was designed to
prodect the microst of the bank. The law always toies th prodect the decision of
the hank when the bayer gives mmclear and mmpreciss insttuctions, Y These is 2

T ALiDavis, i P Brfetiige fo £ ommtrefed Lo of {redlt, Sir lesnc Piiman & Soaa L.,
Lamdonn [1267),

¥ Kguitehlr Traet o of Now Foeek v Sumoon Partmers L6, £1927) 27 Lloyd®s Rop. 49 at p 52,

. Article 34, the [TC PG00

10. [L955] 2 Lioyd's Bep. 147

11, Asmicde 12 anal 16 of the 81,07 F600
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epecial provision in the LLC.F, 60N which thsclarms fiwr ncls of an mubmacied
party.’ It is well camblished principle that if the insmselions given by the oustomer
to iz issuing banker regarding (e document endered by the beneficiary are
ambiguons, the banker iz nol m default of he 3cts wpon 2 ceasonable meaning of
the ambizuous instroclions. But what 18 reaserable 15 a flexibe concept and there
i oo speci i low Lo dedentnine it8 meanng;.

1 the Ulnited States, the law scems 1o deny 2 nght to the issuing bank b el the
quality of goods. It ey o proteet the imerest of bank in case of unclear
instroetions. Thos i Ao O Afeora Coo v Notios” Fard Seek of New
¥ark,", the seller prosented the documents describing the pewsprint paper as
reguired modhe letlers of ceedit. [ fact the letler of credit did not require that 2
certificate from an mdependent aboratory should accompany the dorimnents, The
bank refuged Lo pay oo the proand that it had not got asy Opporanity to st the
remsile sivenpth of the paper. The scller argued that the issiing bank had ne ngh
0 Lt The same, Thoogh the deciskon wag in favewr of the seller denying such
right to the issuing banker oo the pround of independence principle rased several
issucs reparding the nghts of the 1zsoing hank.

Howvever such a nght is s piven to the banker 1o see the merchandisc also then
bamker will be it trouble because it is a tine consuming and there will be 3 necd
for expert opimion. Alze i will hamper the smooth flow of tradc and prom
payment prineiple which iz the oruy of docomentary credit will got jeopardized,
The decizion of the Cowt of Appels fo¢ the mioth orcun whick held that the
issuing ok iz wnder a duty to wenfy the yer's complant that the goods did not
confirm o contract spocifications was crbicized by jurists. ! I thiz s followesd 11
will result in the destroction of the ¢orfainty of the promisze cmhbodicd m the letter
of credit. Therefore the United States statube'® contams a provision which protect
the interest of bopk issuing credit for the applicant if it hopinrs a presentation as
per the apreed fomas of leters of omdit. Therefore i the mytrucliomy fhat the
applicant gives are clear and precise, the iszuing hank has 1o act stricthy with it, In
cases: of ambignous ingtruction 1t is a matler to be decided throuph interpretation
of cours.

ISSUING BANKS RIGHT AGAINST CORRESPONDENT BANK

In mormnal aituatinns comesponckmt bank pays the beneliciacy and receives the

Bl Aticle A, Thid

13, 239 MY, 386, availatde ot fuips - le. fow frarvard, edie Tases 2404, { Tost vigiked op LOS,2015)

14, Claok L. ik, “An Iotwiog Busk 2 Dty of Pogtrent under et freevoralie Letter of 1 redie
Arroniaria fig Aovwcererer I Cumtemnla v, Linited Statey Nelivee! Sarbk oy Clrogos”, 12
Anrl FRev, 835 (1570,

15, Usifivrme ool Chode- Article 5-108.
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document necntioned in loner of crodir, There s oo lability to pay if it only adwizes
the: beneficiary and s obligations are to ensure that the beneficiary w advised and
the: ¢redit is delivered. " Thevefors the advising bank will ke reasonable care o
¢heck the apparent anthenticity of the credit which it achrices. This is usuwlly done
by comparing th signature on the credit with the antborized signatures il maintains
an file. Onee the advising kmk conflimms the letler of credil the riphts amd
lighifities will be chunged. Apart From this the Tisuimg hank has the dght 2painst
comesponident banker to supervise. The sormespondent banker most obey siictly
the instruciionz he receives as anoagent,  When the bank scls seoerdmgly the
contractual principles gevern their relmwonship,”

The correspomdent bamk sl ke vewzonable care o énsure that the docurnent
meecivieed appear on ity face comsistent with the terme of aedil. Then oaly they
can glam rermbursement from the issuing bamk. Faaings hamk bas pot the npht 1o
tcject the documenty 1F they sre moonsstend with he lams apreed by the
comespondent bank. It 15 immaterzal whizther the correspondint bank pad to the
benoficiary o not.

The difficultics that ansc in this amangemonl are doe Lo receiviag (he mslractcoees
which are not clear, The term undorstood will be pomethmg which 12 mol nlended
bry the fesuing hank, The TLCP. tried to oversome this dificalty by providing that
n case of mop of incompleis and unclenr imstruchions théy may frve ooificiGon
to the bencficiary Tor mfmrmation onby withow any respongibility,” But this provision
15 not chear regarding the clement of Gme. TLonly says “witheur delay™, However
to decide the “delay™ was once subject to litdgaion i Saak Mefli fran v,
Barvlayy Bank {Demimion, Colunial oad Owerseas),™ the comespondent bank
paaid ayainsl decuments which did pot comply with the tooms of credit,. When
they forwarded (hese documents to the ssaing bark o eeeeive the reinaborsement
they remained gl Thers was a delay oo the part of the issning bank to mjoct
the documwal This inahrertent dobry was taken as catifecation by the comespondant
bank. {1 was beld that the inacrion on the part of 1ssing bank amoanted 1o
ratification,

Cutteridye crilicizas this fodpment and says that it deprives the issning bank the
righl L complain of the payment apamst unssisfaciory documcats.™ ft was
cvidenced by the siming bomk that such delay was because of the pressore of
work, i the documeniary credit department. These obsorvations cannot be accopted

16 Arkele F Ty the TR PGSO,

17 Mark itapeecl {id ), Fupers fon of Rerdling, Bmtersonhe, Loadon (15330624,
18. Article 12 of the L1LC,F500.
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in the light of modem Temer of aredit teansaction, The provision showld be clear as
to the tone litait for informimyg the covrespondent Bonk regarding wroyular docwment.
Then omly they can got reimpurscment from costomer. Therefore the LLCP. 600
dowes mot contain this clanse and tied Lo clanfy these difficohtics by mitmy; the
reasonable e 10 3 maximum of fve hanking days.

'The legal principle which detormines the right of remmburserent 15 containgd m
the rules adopied by non-govermmental agenwics, They are givven binding cffect
by incovporating them into the contrsl The latemational {hamber of Commerce
has pubhished a number of Toles dealing with the bank 10 bank remmbursement *H
i5 fir the issuing bank to ipitiate the reimbursemernt proceders.” However these
are inler-bark amangements and (hese rules are not iotended o overnde or
changre the provisions of the U.CP Moceover, the LLCP. 600 specifically
inppgpocncd hank to bark wimburcement arangements. U provides ceftain
puidalings 10 be followed by the banks n case if o credh fails wo stte that
reimburzcment is subject o the LU, mles for bank Lo bank reimburscrocnts.™
Accordinghy 1 stales,
i An issuing bank muwt provide a reimbarsing benk wath a

reimbursemend authorization that conforms to the avalaklily

stated in 1he credit. The reirebureement aathorization sheuld

not be subject 1o an expiry dae.

i, A cdaimine bank shall net be vequired 1o Supply 2 elobursmgg
bank with a cortificate of cmplimee with the torms and

Ei

Ao faswing bunk will be responsible for any luss of mterest,
together with any expenses incorred, 10 rermbursement s
mot provided on fost dernand by o reimbursing bank, m
aceordance with the torms and conditions of the eredit.

. A reimbursing bank’s charges arc for the secount of the
issuing bamk. Vlowever, if the charges are for (he accoumt
of the beneficuary, it is the responzibility of an izsing bank
to indicate in the credit and i the rambursement
authortzatton. I a wimbursing ban™ churges ane o the
account of the bencficiary, they shall be deducted From: the
11, Articls 14 (b of the L0 F600.
27 §ilorm Rules for Bank to Brak Reimburssment: wsdar Documnontary Cresiis, 104 Publicxioe
Mo.525.

23 M Agticle 2 (0}
4. Ancke 15, the VL.CFP 600,
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amogot Jue to a claming baak when reimbursemenl 1
macke. 1f oo romihrsenwenl 12 mada, the reimbursing bank™s
charges romain the obligation of the issoing bank.,, ™™

Thus the ripht of the issuing hank against the comcspondon bank 1 seftled to an

extenl.
ISSUING BANK™S OBLICATION UNDER A NECOTIATION CREINT

The negotation redit, where the parchase by the nominaicd bank of dmfis or
documents under & comphrng preseniatiom, by advinwing of agreeing to advance
tands ta the beneficiary om or hefore the buking day on which reinbursemcnt is
thae t0 the nominaied bank can he issucd moone of two forms ™ [ the first onc
it inay be frecly negotiable and m the other nepolialion may be restricted 1o one of
wore banks named in the crelil  Tn sither case he issuving bank™s primary
obligazion 15 10 reimburcse the negotiating, bank, if the agotiating bank has complied
wilh the terms of e credit.

It is the issuing bank that authorizes (b Degodialivg bank™ o negofiate against
dJocuments, The bank's umdertakingzs e clearly preadicated on the assumprion
thar the drafr and docoments will have been presented to the negotiating hank and
negatiated by that hunk befins presenlation b the issocr for paymcrt, This taizce
the alarmving posxibility thay the credit may £l to provide payment despite the
heneficiary's complianee with its documentary stipulations. This possibilily arises
hecaweie the act ¢f pepedintion is voluntary oo the part of the niminaled bank 10
decide whether the credit is restricted of frecly pegotiable F IF the benehay 13
unable 1o persicade a bank to nepodate, despite the doeumends are baing
vonformuly with the credit, it appears tha he is wmable to operate the credit. Thas
Judurbing conclusion derives judicial support from the desnon of the Singapore
£oun of Appeal in the Imdiar Homk (e In this ease the court mulcd thad
since (he prescrmion o the nominalod bk was o collection, tece had becn oo
negotiztion upder the credit and the tower thus incwted oo liability there vnder,
Unless, the peminated bank s the comforming bank, nominxtion by the aymmg
hank docs net cumstibule any undestaking by the pominatcd bank o wegotiabe,
The pominated bank's receipl for examination and forwarding of the documents
dics merl make the nomipaeed bank ligble Lo nepoliate. However the izsoing bank

F, Article 15 (b

Article I of the VL0 ik

R K.Gupta, Bunking fow ard Procticr, Modem Eaow Publishoa, Allababad (2004), p. 7835,
Meureny Bood Smw AN v Apmin Taplor & £ Fad, [1975] 1 Lhnal'a Bep 156,

¢ irvim Sradiog (Pre) Lad v Tncllow Bamk, 1993 S1.R 144 a5 cited i Adan Wand, “Lbi
[Midimez 4" My=gufiation Eloder Daesuwmsesmany Credits™, 14 1B I 2R (199

BRERN

L+



& under an obliynton o make necesiary amangemenis 10 pay the benchcury i
be tenders eeqoired valid documents under credit.

Ancther question that may ansc is whetber the nominated bunk can clam a right
of refmburscmcnt from issving baok if it docs pot actually pay bensfiviary, However
if value iz given by the nommated bamky em aseomnpdiem of 2 nsk, the tsoer tnighit
et pay on documentary grounds. [t maght vl e able moopay o insolvency or
palitical grounds nlso, Then reimbursernem should logically bé avalable i cegpect
of the negotiating bank despite the foct that the popotiating bonk has oot becn
ol

ISSUING EANK AND THE SELLER

S0 lmg ax the touing baok 5 solvend ad does not dispote the intormediaty’s
accepiance of the wender of doconents the riplt of socourse can be cxorciscd by
the issuing bunk aginst beneficiary, The undertaking to pay by ihe issuing bank ix
tndependent. The comespondent bank only pew on (e ngtruction of The wsoing
bank When the decuments are presented by the seller, the correspondint bank
pays him after the verification of the docwments. These documents are then
forwarded to the issuing bank to got reimbursement of the amomt pind " There
again the jssuing bank has got the tight to examme the doeument. Problem will
arize if the issning hank fmds o any inconsisemy with (e documents which
were oot found by the coveespamdent bank. T cam e argwed that vmbess datoe 15 2
deliberatc hreach on the purt of the soller T inconsistency of documents, i is
impracticable for the commspundent bank to deay payment even if aoy Jiscrepancy
exists, [t will b Hme consummog, o detect rmor exrors and to got confimation.
[ this station the banker cm mvoke a right of recovery ffom the scller agpinst
the payment made under mistake. e agiim issuing bank can also invokc dgi,
in the ahsence of the confimming banker afier making the reindbursement o them.
Similinly if there s o waual mistake on the part of the seller and the hank which
Teads Lo make payttent usder the documentary credit the ivsuing banker has gt
the ripht 1o refuse payment, Bat if there is 2 miztake of banker and the seller i3
irware of the mistake he cannet recover.*

ISSUING EANKS' RIGHT OF WAIVER

The issving bank is under a duty to cxaming the docwments, Waiver is bassd on a
decision by the bank w pay regardless of the state of he documenis, ™ The

. e Motes, "The Leter of Credit s Protection Tir a 1%riiei=™, 66 Yale Law Jonmal 035
[1956-57).

31, Riverfare Proportics Lad v, Feraf [1074] 3 WL E 564 (T &)

12 S Arrowsmity, S ATrabe end tar Bale of dee Suberivion o ae Hosess Claim®, @ AS Burmmas
PEL ), Exvups oo the Linw of Bessitprion, Oinnl Trss, Loadon (1991, p. 17,
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issuing bank bag the dpht lo waive discrepancics and pay regardbes; if they have
the approval of the applicant™ In order to waive o right, the waiver most be
awarc of the caistence of the right o be waived. The #euing hank, pays on 1he
hagis that the docoments arc goods. R dves mo oeulize tht il hes a right w
reogver the ooney pald. Lo common law il cannol aceept both e documents
and retam the right to rgect them Tater. [lowever thiz dependy on the bamks
knowledge of its initial cntitloment to rejeet (he documeris,

ISSUANG EANKS™ RIGAT OF RECOUVRSE

When o bumk mukes a payment i ermor the cffect of iis recourse fom the payes
neals o be exammed 1 straight crodit transactions and payment on a il of
enchange.  IL s alie nepessary to cxamine whether its dphts are bamed under
infernational mles soverning credit trapsactions.

STRAIGHT CREDIT TRANSACTIONS

A siranght documentary credil 1 essentielly 2 hank's guaranter of pannent against
spevificd domument ™ 1is duty is Lo pay when the bencficiary presents the documents
e it, Omec the bank sndentakes peyment in nem-confinning docuincnis. & questicn
will arizc against whom the rght of recourse can be cacreized, is it against the
benchiciary who present the nos-confoming dogument or iz it against the applicaat
of eredit? In practice usuadly te payment in discharge of debt of applicant i
e by the bank. Hut the decuments must be aog-confmming on their faces,
MNunciheles; (hore are gases where for convrercial weavons applicant camot he
gued. Thas v where the applicant is bankmpt. Here (he bank s foreed to porsuc
its remedies apamst the payes or boncficiaey.

FAYMENT UNDER EILL OF EXCEHANCGE

When the issuing bonk aceepts and pays 2 bill of exchange under Tetier of credit,
three siluations need ie be comgidered, o sitsation where he drafi is dawa oo
the issuing bank ihe issuing bank has no rght of recourse against the seller.™ The
issuing hank acts as 3 holder when sellor is the doawer aod the buver is the
drawce, [b these citcumsiances: the right of Tecourse s automatically excl H
The third sitmation is drawing the bill on e isseing bank by the applicant and the
payes is the beneficiary. In Borclaey Bank v W14 Simpmnson & Oooke (Southers

15, Article 16 (b, the UL o

M. JOC Goide to Documentary € oedil Uperationg {1£0] Mo 515 (FF04)

35, Amicle 14 ja), the U FEDD.

e So6dr, Thi: Bl o 1iachanpe St TREZ,

I Iymacan Ghecham, “Righes of Recowrse br Dhaumeootary famd mifur) O redl Trasngedens™,
| 2005) T B L. 326,

3]



Lo ™ 3t was bold that Hght of recowrse b available w the iasuingr bank, Thes is
bBecause of the connnen faw pocition that payment moade under o misicke can be
rocovered under right of recourse by the bunk. The payinent by mistake is o case
of mjus envichmem.  In cases of unjust enrichment the bank can avail the
subrogation remedy. I i an cstablished principle of submogation Law that the
mupeoss of sebrogetion is w provide restitulion when the absence of restilulionary
relicf would yield onjost enrichment.* However Benjario sayy that i the jwoing
Pank conunils mistake, vight of recourse should not be mude available 1o 719
There is v reason why a right of recourse should rel e made avaitable against
the issuing bonk if' it bee: made gonuine Hability misiake sabject b the standard of
mshitutiemary defences. In most of tw cascs of the Tekers off credit, the U.CR
w1l prevem recovery ™ Thus issuing bank can exercise tight of revourse n loners
of credil transaction subject 1o the rules of practice Tollowed by thwerm.

Apart from thix the izsuing bunk can cxercise its right 1o meluwe payment o the
selier in case of frand commiited by seller However be gan cxercise this gl
oaly on a clear proof of fraud by the seller™ Similnly, issving bank can cxercise
e tight of construclive posgession When the bank acts 2z a pledes, the docunent
of titte gives the bimk the right t0 constroctive posscssion. Onice the bank gets
possessicm and when reimbarsemenl is refised, issuing bank can take delivery of
the goods from the camicr, B bas also gt the right Lo sl I may be argucd (hat
the bank’s microst in the goods as pledge is 2 proprictary wiuch can b enforced
against third partics.* As 3 pledges, the hank can re-ptedge the poods without the
pledgor's vonient because the bank bis a right to immediane passcssiom of the
ruods as pledge of the bill of Lading. Tty can e invoked onby in cases of
docurnents of Gtk to e goods 1 the documentary credit decs not include o bill
of laghing, the bank will not et proprictary tights,

RIGHTS OF THE ISSUING BANE: INDIAN FERSPECTIVE

The rights of the issuing bank in India dopend upon the cunophance with 1he terms
of kerters of credil they issoe oo an application Trom the buyer-applicant. While

HoO[1vED1 Q.. 677

¥ 5 LT of dwe Umitormn Cooumisncial o,
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meel thee dexcription with what {hey are in the letter of creic™ Similarly the
righes of (he isving bank to ¢l reimbursement from e buyer depends upon
sompliamee with 1he trng, * IF the issuing bonk bees oy objection to the acceptanee
of e documents: it must miprm the negotiating or comfirming bank immedixely
hefare the vepoliating hank made payment 1o the sellor™  (thcrwise the issuing
bank cannol reluse b aocept the docamends.

The importanee given ta e tevms ol the Tetter of crodit by courts sametimes go
agans the hasic natare of the leliers of eredit. Thus in Stare Bomk of fadic v
Mungancse Cre (fndia} Led 2 went w0 the extent of holding (st the ahligaikm
@42 bank 1o hovour letter of credit is conditional upen the supply of quality goods
in conformily with comdition of the Tetters of aredit. The izmuing bank is also Tiable
o accopt fhe bifls of cxchange if it adds confrmalion om it.

Chace il agroes with the pegotiatime bank 10 honour the bills of exchange and
ducept that poyment will be made on dee dote 1t cannot cofuse payment even on
the grownd of framd played by officors of the bank. Hence, in Firger Steefs w
Sumk of Rujoithia™ the cout beld that tee issuing hank was hound by its own
confirmation and if the documents were in order payment had to be made The
Sopreme Cowrd™ alse made it clear fhat the issuing bunk is Dot concerned with te
dispartcs between the opener of the lotter of credit and the beneficiary thereol.
It liahility is solely bused om the berter of eredil terms.

A CRITICAL EVALAUATION OF RIGITS OF THE ISSUMNG BANK

The vsming bank’s right t reimbursement is dependent on complying sticthy with
the mstructions given by the buycr. To coforce this cight #t may rofy oo any
scourtty umkercst B has in the shipping or othor docmnesnis mweceived fiom the
beneficiary,  Even though the bank may deliver these shippmg documents to the
applicant, it is caly for the purposs of processing the gouds, (nee the bank is put
with funds by the applicanl, it becomes his exelusive property™ The rght of
reimbutsorment bocomes effective only il the boneficiary is paid by the hank.
Even a shghl vamanon from the mamaie yiven by the custonser will defeat this
fght of the sswing bank. This influence wm be dmwn from Seekh Afican

% Inlerdis Advertisings (P} (44, v, Benrex & Co, (1953} 53 o Coe.644 {Del).

W Srliem chevnogr Bopk Lid. v, 5K, Romelingerar {hewtior, (19700 2 ML, 285,

31 Norfesel THEs s Chemrivels Mdusiclee [id v, Fomjole & Snd Bonk Led, (19803 50
e g 'us. 390 {Ta]]

2 (1097} 4 Comp L. 157 (5.0

55 ALE. 19498 Baed B2,

54 Forge Froight Led v, {onmiodtiles Ecebargse € wmpormtion, (2004 7 5.0, 203,

3%, Sekr € omtimetion Lidf v, dsestin Yaydor & E'n, Lod,, [1968] 2 OB, £30.
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Revevve Bank v Somac! & Co L8405 where the bank took up warchouwse
vecoipts which simply stated that they were for conain guantines of manze withow
idcatifying the sturcs from which they hud heon 2equived, The Court of Appenl
bold that it was ocomeary finr the bank to enane that (he maize for which
warchouse reccipts wore delivered was mepresented by shipping documents. The
bank knst iz nght t0 pot mimbumiement. Aparl from thas the U.CF docs pot
incorporste adequate dubics o he exercised oo e pad of the ksaing bank
towards the buyer applicant and restricts (he buyer applicant™s right to suc if the
1ssumg hamk acls conirry W its wiwertakiog under documenenty eredits

However there is oo docided emse om {he question with regand to the right of
reimburscment by the hank from the noyer i the bank pays apainst the shipping
gocuments which are not mentioned m the credit 11 the bank is nepligent in not
making adeaeats Twguirics hefors conclading: that the conditions have been fulfilled,
it will loge 71z right 1o meimbarserment emly when i is nepligeal®™. But o the mics
are nol mentionsd, il 15 an open guestion for Tigaoon,

‘Therefore it can by ascentained from the case Loas doaling with (his aspect (hat
the rght of the issuing bank dopends om 1z fulfillment uf the aypresd erme. These
teInE may yvary fom ke moease, Totermimimg the ¢lear buumdiry desenbing the
rights of the 155uing bank 48 a difficull msk. On the oller himd i they e not
specifically cnomernted, o lid ol wceram siluativn will be coopd o Therelore it is
necessary to harmenize the interest of pantics for the smooth opirabon of
dovurmentary credit

5. (9340 LIL R 291
57 Aricle 13 o the ULCF G080
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Special Federal Provisions of the Indian Constitwtion;
An Overvicw

D Vijay Saigal’

ARSTRACT

Aesbouly whe imparticlly studies the indicon Corgtitution from clave quorters
Suknowledies that Politicol Science vaday sdmits of differems variationy of
Phe fodorend syviem cammet bud obsceve thet Indion spstem iy evtremely fodorod
or that i §3 o fedecative with siremy ccntralicing terdeney, The fmdiun
Comstitufion possesses ol the essemlinl charecteristics of a foderul
Canctinrtion. {'onstitution esfublishes dual polity ie, ceniral government of
one Ievel and state goverrments of the other: There i a division of powers
between the confrod amd state governments. Legalizm iv imherent in a fedovol
polity Jr meims necessary pre-dominance givern o the Jodiciory it moking i
he wrblier of the validity of the fuws enacted by the federol or semie
fexisluopures. An awscosmern of vhe features of Irvdiun federalism fead o the
covclusion that wrder the normal circumstances i fay fo work ax jederol
nsrem but wnder exceptional circumsionces ¥ cor work oy o wnitary or
Juieris-ferfereel svmiemm. Bur lhexe cxcepiions though very imporiard componont
&f the Comditwfion camnmor overrele oF evershodow fhe Bosie or mormaf
Realrres & the foderal sivwcture, Thus, one von comelade thal the fedion
Corstitution ix peitker parely federal aur porely uritary, bot is a cowincation
o Both gecording fo reguiremends of time ond elroomstances, [z ethos Is
thez inspite of foderalism, e notional imierest ought i be paramaunt,

Avzanding b uditional clasyfication Constinrions are either unitacy or federal.
The poltical seienusts emd 0 regand the LS. Constintion 25 an example i
mawlel of 4 fmdergtiem, Thowghts keep on changiog and the seholans ate adopting
the vicw that whether o Siate is foderal o wmitary is one of deprees and the
amswer will depend upen the tuember ol foderal fmtures possessed by i A
federation is wnore a functional than an wstitubonal comeept, Any theory ihat

* Arteron Do (heoeremend o Lons, Tireserity of fapeang, Jamimin.
T W Wasy, “Feobrel Matey end their Spdledary ™ 25 {1909,



asgerns that diere are contam mflexible foatures witiout which a polibcal syston
camrud be Tederal spacres the facr that the insiitutions are oot th wone m
cifferent, sooial, politeal, coonomic snd gulural enviromment.® With ihas cue in
mited 20 atlempl is mordke ™ thas paper W analyxe the federal featemes possesied
by the Indian federation. The feahures which mne inponsistent with Federa] principle,
bul constitule 4 specially of the Indian federabion bave besn anubyeed ontically toe
o hoth thedr vabiclily and wlility in the conbext of mdian seenareo,

DEFINITHIN AND MNATHRE F FEDERAL FRINCIFIL.E

Acrcording to Professor Bheure the federal principle means, “the method of
dividing powers, 50 that peneral wwl repional gevesamenls are each within a
sphere coordipate and independent and pot subordinate to one anothce™* The
sxistence of the coordingte authority indepetdent of each othor is gist of foderal
principle, Profossor Wheare furthor obzerves, “Are we to confine the forms to
cases where the federal prnciple has been applicd completely and withouwl
cxcoption? 1t would not be sonwible to de this. Afier all, the Uonshtution of the
[Trited States itsclf, &5 cmgmally drawn wp contained at least pne exeophion to the
federal prmeiple in that the Scnabe was composcd of Toprosemtatives seloeted by
the legislabres of the slales.

Thus » part of the general govornment of the |laied States was dependent 10
gome oxtonl wpom A part of the regonal govommonl. Ths oxception 10 the
fedoral principle was maintamed m law imtil 1993, Yet the American ¢ ‘ongtingtion
was und must be called a *federal constithon™ for the federal principle was pre-
dimminant mit That iz the critenmm.

Is the federsl principle predominand in the Constitution? I so, that Constitution
may Bbe called a “Federal Constiiution™. [f, on the other hand | (here are 5o snaoy
s Neadions in the apphicanien of the fudeml prnciple thar i cosses to e of any
sigmificance, then the Constmibon ¢anpot be temmed as fodemb® This appears
bay the most instroctive and reasonabie way in which 1o wzc the e *Hederal
Comarstution”. It reemns cxacnbial to defing the fodoml primepic nigidhy, b to apply
the term “foderal constitation™ more wadehy™ Thus Profeasor Whears 1z of the
opinicn Lhat exceptions are permigsthle provided the federel principle is
presdemipantly retmined 10 the CComstitetion,®

. [iving some, “Fodoracfon and OCanseitpeiongd Orvamge™, & T (E56): quotod by 8l Kishue
oo, Sdrodlee Mo fo fhe ot arlowr of fwlier 33 [200F soprind ).

.U Whears, “Federal Comerrmcen™, 10 (1965).

Gim alse VM. Shuakla, § ovctihution of dedir, A 2% Muherr P gingh Fd). {Reprine 20045,
Supre nate at 15,

T M. Pandey, Comsitatoned L of Tmi, 17 {1968}
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ESSENTIAL {HARA{TERISTICSE OF A FEDERAL CONSTITUTION;
A fedeeal Constitution has genceally the folkewing five characleristics’
1. TDastribution of Fowers

The distribution of powers between the Federal and Regional govemments is an
essential foatume of federalism. These powers which comstitute the forces of the
State arc gencrally the legisknive, administrative and fnancial in aanare, According
10 A Y. Deey, “Federation mcng the discribotdon of the force of the State among
number of coordinate bodics cach originating io and comtolled by e
Commetituinen ™"

1. Supremzcy of the Comstimtion

The Conslituton being the suprome law of (he land, the federal ghake: denves its
cxistence and authoeity from the (oneitition, The distribution of powers between
the federal and state goverment: s subordinate to md contolled by the
Constitution. Neither of the iwo govemments should he m a position to overmde
the provisions of the Constitution relating to their power and si0lus which cach
enjoys wiler the provisiems of ihe Constitaticn.

According Lo Professor Wheare, “tbese two inatitutions-the supreme Conslitutien
andd the writea Coastibnion arc, then, caential institwtions to 2 foderal pmvemmant.
The supreme Constitution ix crsental iF governmem i3 to be foderal; the whtten
Comstilation is csscotial if federal government is to work well™

3. Writtca Consdotion

The foundations of a federal stale are complicatcd comtrack: [1will be practicalky
imperssible 10 maintain the supremacy of the Conatitotion, unless the terms of the
oosrinmion have beon weducsd intg writing. “To bave an arangersent of this
kind wpon unelerstandings aod ¢onventions would be corain te gencrate
mimunderitandings md disagrecoments","*

4. Rigidity

Though a {'onstituion of a country is conaidered Lo be a parmancot documenl bul
it should not be Togallty wamantable, 1t iz called (he supeeme Taw of the land.
Suprremacy of the suprsme luw of the land can be mainained onfy if the method
of its amendnzent is Hgid but ot altepether impossible, The power of amending

Bupra mode 4,

AW oy, The Low of the Canetietion, 157 (X od ).
Suprr note 3 a1 56,

Wy Swpro pofe 8 af 1346,

WA ook )
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the Congitotion sheuld nor remain exclusively with cither lhe central pr slate
Rovemmaents, rather it should e shared by boh.

3.  Anthority of (purts

o 3 federnl statc there i a divisios of powers belween the central and state
governmenis and it is eavizaged in the Comstitution {self, ¥ is, therefor, cescotial
o maintan the suprewacy of the Constitution and division ol powers betwreen
e bevels of povernoments s that they do nid coermach wpaty £k e powers.
This must be naintined by sotne mdepondent md mnparial authiety i.c., fudiciary,
which must kave the final power to inerprd the Constitution snd doclare Taws
uitra-vires on (e ground of excessive exercise of power,

The Indiam {‘onstitution pussessez all the cssential chamcteristics of 2 fodors)
Constitution, Constitotiom establishes dual polity ie. cemyai FOvEeument a8t one
kevel and sinke govemments ot the other There is a divizion of P s betvwern
the central and state govenmenis. The Censtimtion of lndia i wrfien and
supreme alzo. The provisions of the {"onstilution which arc eopccrned with
federal principle: connot be chunged withoul the conzent of mzjority of stules.
The ('onstitution alzn cstablishen 2 Supreme Court to decide dizputes Between
the Thon and the States or the States imtcr-s2 and to finally uterpaet the provision:
of the U'vmstinition. Tapmlism i inherent i o Redoral polity. 1L means BecesEny
pre-dommance given 1o the Judiciary in making it the arbiter o the validity of the
Laws enacted by the fidoral ot state legislamres," The Supreme {oart may e
moved by any person agrmicved by violstion of distrbation of powers or by any
State o the Lhmion™ It i the cxistence of these features that led the Suprcnae
Court 10 descrilw; it as faderal @

There are scholars who characlerize the [ndian Comstibation uwy ‘guasi fedexal,
“umitary with fedimal feamres® or *Federal with wnitary foatmes”, Professor Whenre
was criphatic in saying “the constilutiom cstablishes 2 system of EoveTomen
wiick iz almast quasi-federal.. .2 unitsty stato with subsidiary federal featores
ratbcr him a {foderal state with sobsidiory unitary faturs™, Professor C°, (L
Alexandrowicz does nel xgrec with e vicw of Professor K" Wheare that

1t Fuoith, Comstifutienned o 320 ¢Th edithn,

LZ. Fallewing arg tne examipbe whens sies weas oy the ot () Sy el ey Boupad v Liins
o fmcfir ATE 1963 507 L241; (b} Srenr of Rafarithine v {inign of ladfe, AR 1977 50 1361
Fellowing, are tbe cxpmplos of am individoal miing the oo {ap b Mromspors i
V. St of Aajmatiram ATH 1962 307 1406, {b} SR, Bopnmmei v Lindar of Tucia (1994) 3 BOC 1.

13, In the Moo of Fetd Hempal v, Uit of Tl A PR 1963 307 1221 Chicf Tustboe Sinhes did wd
agroe with his view. Liowever, Tustice Sobbo Bso in his dizacntiog aminion has seongly
Plended et the ndixn Cosstinniom is basically fedemn).
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[ndian Rderatton iz quasi-tederation™ ™ 1k wpholds the view of 2o ladun
Comstitutional Jurise (. 13,03 Basa when be Says “India is case sui peneris™ =

To repwaschsce whey Ty, T, T Basu says:

“The Constitution of India 1z neither purely [deral not parely woitary bt s 2
combination of both. 1L is = [Inion or composite Stale of novel e, It coshrines
the principhe dut mspite of federalism, the nations] imerest ouphi w he parareame™ '

Jemnlngs hos rightly =aid (har India = 2 “Federatiom with steeng contralizing
tendepcics™ " Whilo submitling the Diaht Constitution, 1. H.R, Ambediar,
L hairman of the Umafiing { ‘ommitice shserved:

“I drmk i is agrecd that our Constilution notwithstanding {he many provikiens
which are containcd in it whereby (be centre has boon given powers Lo overmide
e Prvinces (Siates), novorthelezs, 15 4 kaderul Constimtion™ %

The farmers of the tedian Constitution thos desoribed B0 as o federal, D 131
Batu writcs that anybody who inpartially studics the lndian $Congtibaion from
Lrose quaners acknowledpes thal political scicnec today admils of different
vamartiems of the federal sysiem cinnot bt observe thot the Indian system iz
extremely federal or that it is a federuliom with strong centralizing tendemoy™

Bt chore are provision: in the ¢ ongtitution whick modify the strict application of
the federal principle aod wbese are cnumoated below:

(1 One {Toostibetion far the stales:

Comshition is framed by the people of India and not by the Stabes. It iz not 2
result of 2 compact or an agreement beracen the thion and e stakes. Constituent
Aswmbly of India coacted it for the unign as well as states @ Tlowever, the state
of Jammu and Kashmic is an exception and was allowed to frame its own
Constitution. = Most parts of the congtitution are applicabls to the State of Jamois
and Kashmir cither with or withowt medifications.” “The {onstitution of Tliou

[+ Supro Moo T a|, I

13 Zew L Alexnndrowics, Comseirudorad Devrlymments i il U5 -T0 (1957).

16 T D. Bomw, Covmercmlary oo the Uoeestitadion of fucdie volunw: A, 55 [Teh sl ) fmsadetiom o
e Constitutiens of fracdke (2007 reprimt).

[} Jooninggs, same ¢ fariacterdenes ef dre Tacier ¢ opstiineio,

i WAl

I v Uuma, fmirmatmction fo i Oomoitalioe of fadie 60-61 (2003 ropgint).

X %ee the Prosmble of the Indise | oasiteion.

=1  Sece, the Constilubioe of Jummo pnd ¥Eashmir, 1955

22 Sae, e Comeditution: Applicoion of JEE State {icdec, 1950 and the Constitition Applicalion
bo JXK State Ooder, 19534 5o abe Arpcle 3 of the Indian Cosctuution which conters
specind slohes an ihe State of TaK.
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and ol the Slates i o single mmc from which heither can get oul and within
which they et worck,

iy States nut Indestructible:

In India the Union is indissoluble bul n so (be Stalcs. Wo Stake have the right to
seorde from the Indian Union ® The Union hug the power to alier the boundarics
of any State, create 2 new St by separatiom or metger of two or Tiere states,
It may chonge the name of any Staw, fotm o new Ste or abelizh an ofd Siate,
The Tlyderabad and Madhya fibarat were abolished. Aszzom was divided and
Micomum, Arunachal Pradesh and Mcghalayn etc. were carved out. 13hopal and
Ajrmer were merged 1o thewr woepective contignous states. Thres new slales viz,
Niaranchal, Tharkhand and Chbattisgarh were crealed in the yeor 2000
Parliamenl gan bring thiz §cgislation just by simple majority m the ordmary
procoss of legislaiom™ and ni comsert of States is required. Such Laws will not
amunt to amendmeny of the Congtifaton, The states bave o Aght to wrrilonal
inteprity” and are ol “indestructihle™ wnits ax in 1SA, The Indian Partiament
cnacted the States Reorpgrnaration Acl, |95 which reduced the number of statcs
from 27 1o 14 within a period of Six yess from the commcncement of the
Constitotion. And the process of disimeyration of the cxistimg statcs which has
beon affected by unilatoeal Jepislation by the Puriament bag led to the formation
of zeveral new statcs, thus raising their oumber io 25, Thie, the tndian Constiomion
offers mo guarantes to the states agping sffecting their iemitorial inegrity witheout
their conscnt ™

(@i} More Legishative Powens with thre Timiou:

The scheme of dismbuhion of disibution of legislative powers belween the
cenire andd the stales iz Taid tn Ans. 245 & 246 read with Sevendi Schedule of
the Conztigtiom, The Scventh schedole lins Geee lists; Union List- 77 entries,
State list- &6 cioies, State list- 47 enteics. All cesiduary powers of fegislaton arc
vested o the Ui, 1F the central kogislaure coacts 2 law on any subject
mcntioned in the comcurrent list; the stotes ane debamed from cmicring that field
occupicd by the Centre. In case 2 subfect 15 not evoerated in aoy of the List, the
power w legizlale ou that subjecl belimes o the Cengg e residuary power of

3. Sz the gpecch of L. BR, Ambedkar, (apetiinemn Aceenthfy Rechates, Vol YL p 34,

2 {onstingtion Lith Amendntenl Acl., 1963 inietabia provides thol cvem the advoeceey of secession
will nee have the freodom ul expression. See DM Rasw, Conslifilono? Low of Tndlo, 46
L,

5. Article 4 (1),

26 Brj Kishore Shamn feerovfcsion i e ©opetchation o indig, T5-39 {20012,

T, DD Bacsu, Joirodoetion to M CComstianian af fedia, 5T (2003 reprint}.
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legislation. Thus, the centie has predoimnant power of legislation and more
pow'ers ai comparod to the steles,

(ivy Farliamacat’™s Fewer to Leowislate with respect to matters in the State
Lis1.

The {"ongpitution contsins provikions wheteby wilhoot amending the
Comstiiption the Parlipment can enad, Taws wilh respesl Lo subjocls it the Slate
Lint, The puwer of the Stetes woenat Taws with respe 1o the entrics in the
State list is not inviclable, In this respoct the Todian Constinodon breoks new
proucd. These provisons are discussed as noder:

(a) Power of the Parliament tn coact im the pational Toderest {Arl. 249).

Article 249 provides that if the Rajva Sobha passes a resolution. by the majoriy
of oot less than 273 of the membors present amd voting doclaring that it is
rgessary or expodicnt in the national intercst that Parliarment shoukd make lows
with respedt 1o any matier cnumncraded in the Stade List spociflicd in the vesolution,
it shall be lawful for the Purliament to make laws for the whole or ony par of
tomitery of Indiz.

Article 249 is 3 unigue contribution of the Indian Constitution and finds oo parallcl
in any orher Constitetion. ™ This power may be used o o temporary period. The
Rajya Sabha iz apthorized o pags the resolution under Anicle 249 (1), bocause of
s chamcter of being 2 represcotative house havipg wprosenlatives of Sktcs
who are duly cleeted by the State Legislative Agscmblics that is why it iz alzo
called Couneil of Staics,

A resolution passed under clawse (1) of Articke 249 lasts for one year, bt it can
be remewed by the Ragpyd Sabha 45 many fioees 4% 11 decms teccssary. very
i 2 resolution i passed @ shall remain m forme foc ooe year gofy.

T awx passsies] by Parlament would cease W ke effect on expication of a period
of =ix momths afler (he resololem has ceased o operate. There are a few
instanees when recourse 1o Article 249 was teken. For example, The Sepply and
Prices of Gords Acl, 1952 and the Evacucs Inlerest (Separation} Act, 195) are
the Taws passicd wnder this Article

{h} Proclaniation of Ealcrgency snder Article 3521:

Article 250 {1) provides “Parlinment shall while a proclamntion of coweTgeney is in
aperation have power $0 make Laws for the wholc or ooy part of the tomitony of
India wlth respect to any of the mators emumcrated in the State 14st,

R MLP Jain, Ieefian Cowshinineod §ome, 2R1LL9RTL
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The proalametion of emergeney reformed in Article 250 i) i o proclamation
sued by the President wmler Aricle 352, Puring Matosa] Emergency, Parliament
can coacl laws with respect to all the heee lepgslatbve lists contained in the Y
Schedule of the Constilution. Parfiamncit can make laws confoming powers and
mposing duties oo the Union and its officers in respeat of all lists (AR 153(b)).
Laws cnaciod noder Aricle 250) shall cease o have cffcet oo cxpiration of
period of six wonths aller the proclumatioo has ceased 1o operate Art 250625,

Stane logislamres are nol prohibitcd to coact laws with tespedt to maticers in the
stale List on which the Parliumont bas coacted laws during energency. Iowever,
in casc of conflict between the laws enacted by Lhe Parlimment and the State
Logislatare, it is the Former which shall prevail over the Sutter and the Stale law
whall be: void Lo the exient of rcpugnancy.

{£] Froclamafion under Article 356:

Ifthe Prosident is satisfied that the government of' 3 State cannol be carmied oo in
acembunce with the provisions of the Constitution, be can issue 2 proclamation, o
that effect and assome all the hmctions of the Stye povernment inehading the
powers of the Grovemor Ilowever, be cannot assume any of the powers vested
i or exercimable by the High Cowd By the same proclamatipn, he can authorize
Parbivnent b excreizc the powers of Sune Fopislamre (ATt 357).

Ihuring the proclamation of cmergency issued under Anick: 356, the Paclimnent
may make liws with respect o wny or 2]} matlers comtained in the State Tist
Lawe so made by the Padiament would be opermtive in the Sode conccrned only
und shall contmze in force until amendcd ot repeated by appropriate | cgislantre
Le. ealher by the Parliancnt during the operation of prockrmation ol siate cmeTEeacy
or by the State Legislanre sfter such proclamation ceases Lo eperate,

{d) By the Consent of States:

Arntick: 252 (i) provides that wheg all the howses of Legislatres of two or marc
states have passied resolution to the effect thal it shalk be desirable thal on any of
the pyatters i the State list Parliansend shoauld be requested 10 enact 2 law, il shall
be lawful for Parliument to pass an Act for repulating that matter

The resolurion must be pagsed at Teast by e Jooses of twe leyislatures and it
raay b prasged by the siaple majority of owombers present smd vetmg m a House
before (w Parliament peis conpowersd 1o lepgislate wnder Aricle 252 (i)

An Act 50 coacted by Parliamenl shall be operative within the tordtorics of only
such States who have requested the Pariamont by passing the resolnion as per
Article 292 (i), However, the Act can be adopted by the other States also by
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passing resolution i the Howses of their legistaures fir that very purpose.

Few cxamples of Acts passed under Actiche 252 (1) ame the Lstae Duty Act,
I952; The Prize Competitions Act, T955%, The Wild [ife (Protcction) Act, 1972
The Urban Land (Ceiling and Regulation) Act, 1976, I'be Transplaninion of
Hurmian Organs Act, 19,

(c} Tmplcmeniations of Tolersational apecensents and Treades:

Atticle 2531 provides: “Parfiament has the power 1o make any low fior the whole
of any parl of the taritory of India for indplementing any (realy, aprecment of
cenveobon with any olther coumiry or counines or any decizion made al any
international {onforenee, wsspciatimes or other body™

The limitations impose by Article 245 and 244 arc lificd and the entire field of
Iemislation relating to impicmeraton of Infermatonal reatics ond agrecment Lo
whici: India s parry 15 open o Lndian Parlimment.

¢. Union’s Power fo issue Adwministrative divecligns to the Siates

artick 256 provides that the cxeoutive power of every State shall be so crercised
as to cosure compliance with the laws mude by the Parliamenl I {urther
cmponers the comiral Gipvermment to gmive such threctons o a Slale as may
appear o be necesgary For thal puarpose,

The basic objecrive iy that the Usion laws are propecly exocuted in the States.
is mandsery upon the State Crovernment to act in accordance wath the ditecbons
issued by the Union Govoomcnt,

Article 257(i) provides that the execulive power of every State shall be so
exercined a5 mol o impede or prejudice the exercise of the PBxecutive power of
the: Tlnion. The Centraf Government is thits empowersd to give dicections to the
states For sach o purpose. Ths thi staves are poder a consitational duy Lo give
elieel o the policies of the contme.

{n failure to comply with such dicectivns, the President may assume to himnsclf
ell the fimcbons of The Govemment of the State {Article 36%) a5 is donc ooder
Arniele 356

7. During Financal Emergency

When 3 proclamation of financial cmoreency 15 issued ynder Arvticte 160 the
povvers of the Centre pet colarged. The Centre may issue dircetions to the states

2. Eotry 14 of Union List rends “entsming inte eaties anl agreements with fmnign countries and
mnpbemeing of weatics, apreoments and cHveotions wilh foreipn coontres™,
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reyuiring that all Money Bills and some other Financial 3ills passed by the State
Legielature be reserved for the comzideration of President, Megewsary directions
tim also be tssucd for the reduction of xalacics aod allewances of public servants
belunging Lo the vnivn aod the slates. Lven the salarics and allowances of Judges
ol the Supreme Court apd the High Courds may be reduced

. Contvef of Borcuncracy

Adwle 112 empowers Pacdiament to creae by law All-Imdia Services common to
the Uaioo and the States. Caoine alone bas the power o regulae the recruitment
and vimdilions of service of persons appeinted fo the All India Services. Bul such
persans dre paid aml seree the state Lo whese cadre they belong, Ccntre exercises
an atnonil of camira] over the State barcavcracy. The object is 1o cnsure greater
inter-state coundination and implementation of the polivies of the union sovomrmen
theough the member of these scrvices. It also Lacilities the cxecation of Union
laws it the States. Though o State government iz compeleni W inidate disciplinary
procesdings apmns o member of All-lndia service, bu he can he dismissed or
remeved oody by the Union groveramont.

9. No Equality of State Representation:

Ome of the cssontial characlensliv of American Federalism is thal there iz an
ety of represengation of the: dstey in the Semate irrespective of Giedr population
ar st Whereas an ladin the membership of the stites in Rajya Sabha varics
from 1 12 3! depending on the popualation of a Strie Bosides this tie President
has the power W nominat: 12 members Lo the Kajya Sabha?® Lo such a situation
van 1l be commectly described as federal chamber. Aceording o D.D. Basu, “In
view of such composition of the apper Chambers the faderal safoanand against
the interesd of the leyser states being overridden by the mterests of the larper o
more populated statcs is absent uader cur Comatitution,™ Thus there is no theory
ol cyualivy of statc Tights™, underlying the ledera] scheme of the Indian ©onstinution
see il s oot ibe resull of any agrecment botween: the stales.

10. Single Citizenship

There is only sigle citivenship for whole of the country and there is nu separatc
¢itizenship of the slales. A person who is citizen of India enjoys the same civil
amd pelitical cights imespective of the state to witich he belongs '

30, Scc Fuuwrh Sclwdule of the Comgtibution of Lodia, Cewnail of Sules has 235 represcotatives
ul’ thi: $lales amwk the Tlvion Termtoobce abd 12 waminus] memibers,

51, Nupra mote 77 ot 57

52, See Ans 5-11 of Consmtwtsoun of Inclia
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Ie TISA there is a dual cilizenship Le. citizenship of the State to which persom
belongs and the citieenehip of the FSA. In such a sysiem o Suue may discriminule
in Exvour of its own Citizens in corain matters such as the right to hold a public
offiee or to sccuwrs licensees for prachsing professions such as low or medicine io
the Statc™. Indizn Coustitation takes care of such problems and follows the
{anadian mode! of Single Citizenship, The birth or residence in u particular State
dacs not confer any special status as a cilizen of that Staec in the: Tndimn pollty.™
11,  Appointmcent of {Govermpr

The govermor is appointed by the President and holds wifice for o wrm of 3
wears fiom the date on which be enters upon his office. But is appointment may
be krmimated earller bocause he holds e office during Lhe picastire of the
President He is the nomince of the Central (overnmend. He s aol responsible to
the Stale.

The practice of appointiag 3 (iovernor from muside the Sratc has proved benelicial
ta the Upity amd intogrity of the country as it helps in suppressiog the separatis)
trpdemcicns. A local Governor way nol be coadecive to national unity. Through the
affice of Governor the (cmbral (rovernment maintaing its contrel over the states,

[2. Appoietment of Jodges of High Court

Judzes of the State 1Tigh Court ure appointed by the President in consultation
with the ¢ hic Justice of India, 1he Covermor of the State amd in case of appointmdnl
of z judge other tham 1he chiclJustice of the High Coinl, the Chief Justice of the
Thuh Court concernod ® Thus the states have a very limited role in the appomtment
of judges of the High Courl.

AT asscssment of the features of Indian federalism a8 diseussed above lead o
the conchusion that mder the wormal circumetances it has o work a5 foderal
system bul under exceplional CrcumHanGes ik can work 25 3 unilary of quagi-
fodoral systemn, But these cxeeplions though very imponarl componcet of the

33. MLP Joio, fading Consiitetionad Law, B, 13 (198T). Sce alse Articla Z46, Eotry LTth in Lhe
Upion list, Sevenah Sehedule of Constitution.

s 155

3% Article 217 Special Referenice No. b of 196&; (1998) 7 500" 739, After thin apeeins] refenanc
known nx Thind Judges Case, e enasulgien will bs willh 0 onllegivm wsidiag, of Chief
Tustice of Indin omd 1w senive mesn Judges of the Supeeee Cawt. The colleginm slwubd olhe
toke it consddcralion the opiniem of the ©hiel Justicr of e High Courl amd wlber Judges
ol (ke High £oed conczred who may have bem consubied. The viewe of the Judees of
Ihe Sagwenle Court whes are converant with the affuins of the High Coart coocemed by
virtee of mitber being 5 Judge or Cbiel hustice of that High Coul sbosld alaa b token e
conaidermtion.
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Srates are also raisiog lond voices tor obtaining nore geants trom the §entre: and
they are also acperting their autononny i matters portauning to taw and order, The
centee has been paying more by the smalfler states thon ecommmended by the
Finapce ('ammissions appemtcyd from time to time under Article 280, The higeer
states are ot allowed to appropriate all their resources and sysiem of assigmnzat
and digtribution of tax msourcck by the Union meznes he depemdence of the
states wpomn the [Inon @ 3 ime exlent ™ There 15 0o such inlervention by the
Cenire, the bigger siotes mighl have lefl the smaller opes Lapgping behind o the
detriment of nodonal strengih. Thes within the exisiing fedomt negime the statas
with sufficient finaneial grants {rom the entre can citiciently discharge theur
developneent propratnmes 35 envisaged n List-ll of the ¥IT schedule,

0. Ant 268, YT, 2T2
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Environmental Pollution and Development of
International Environmental 1.aw

D, Amshumas Mishra®

ABSTRACT

Stefes in order fo meet the vequivement of ragid wrowllh avd e keep poce
whils the competitions, adverramily or inadvertondly, encroach upor the space
or frold of other Sudes whick nternationasf fow does st affpw Developaent
wf sedemee wmed sechmolomy bos further made e simotion complicated o the
deveipred sions heve the means o cxploft mawgrod resoureos by wsing rew
techanlogios and n cbsence of such means the developing ones Buve no
way bt eithor to comprumise or to deperd on the evicting internotioneal
legal framewerk mnd fo work in the direction of further strengthemine i with
the help of ather simitarly affected intevest groups, i ihis respect, veriouws
international legal documoents fn the form of lggolfv binding or nen leypaliy
hincding instruments have becn signed. flowever fn this anending process
the fvmperature i continaousdy Fising posing o dhrear fo the entire mapking,
Climute i chamging fast, The development of international emvironmental
faw tan br fraced Back to the nincicenth cealury when some bilaieral
freaties comcerning fiching stock and conservalion of ofher species were
adopied. However, the gpproach of iafernetionel law 1o ervirenmentol
problems oan be wdeveiond by some imtorngitonal orbitrafion cates, Eee of
thr arbitrarions mamcd Bohring Mur Sealy Arbitrotion (1898} reswited inic
reguiation of seof jishing while the sther one mamed Troil Smelter Arbilration
(T4}, which became the starting paint in the developwen? of interrationat
envirommeniod faw of for ax trens-boundgry envirvonmeniol pollution @
concerned. The arbitration was hetween the LY and Caneda. The primeiple
evalved i the arbitvitfon finds ite place i the Ntovkkolm decluration, 1972
o the only normative principle wid afvi in Rio decforation, 1992 Flowews
HOW in reference Ny onvirormentad problems e cfimaie change, e queshion
before the world communiny is pot edowd evolving ef princinles alone bt to

¥ Agsteroed Frofecor Faruttye of e Urgversty of Alfofedvad, Ailafhatad
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take solid steps av the experience shows thot the internationsl faow hos
devefugred ar a very Jow puce ay fur ax emvirenmentol probiies are roncerned
fhe present work is un humble effort to look int the ervironmuea probfen:
of chmate chonge wed solutions thereaf provided by the world CORRTRIL.

Onfv after the fast tree as been oat down,
Linly after the luxi viver hes feen poisomed,
Uniy affer the last fidh hus becn caught,
tChalv thea will vens find that money canmaf be saten
- Native American suping.

Like many other important infematonal diny Earth Overshoot 1Day also known
= Erological Debt Day does not foliow the standard practice of havitys a fixcd
commemorative day. It is more of 2 cowndown in nature. August 19 of the year
2014 was Hanth Overshoot Dy, commenvorsted ue an cotisttiom of the tmuwnent
2 twelve moath periad of the year when humons comsumed more nofural
sewrces than die buephere can replace and created more waste than it can
absarh, 1o otber words, in 1oss than eight months of 26)4, the annaal sopply of
Eand, water and trecs and the planet’s ability to deal with waste provocts, mchading
carbon dioxide had been used up,' Deceraber 19, 1987 war the firsl commemoated
Farth Overshoat Day, On thut day masking was 1! derys n debt. Since then, the
cenlogical debrhas beos accelerating. In 2000, Earth Overshoot Dlay ¢cewrred in
October, In 2014, i has advanced by two months. The obvious conclusion i tha
the planct cortainly decs oot have the capacity to keep on tansfying the curent
rate of buman derremd,?

A big problom® attached with (he above said pheoomenen is that if naueal
TESOICES are comsurmed at the current mte it will result into substantial glokal

I See oo Arscle “Corth Overshowd Doy™ by 1yl Byl in tha Moguzine Frontine, hdin’s
Muninal Mogurins dnted Chtobee 5, 2004, CHobul Foatprind Mewoark (GFM), a 1-yeas-old
mieTationud think, took b works to "advasee surminabalily"”, crtics owt tho vuloyiofions
ot lumtans ovemhodimg budoeted aupplies. Using 2 nwinal seumes accoumlang toal called the
Ecalvgicol Fooyriol, it “messuwncs how mch nilore we havo, aed how msch 3 woe™
Copecived n TR Ty Mathet Wackemnape] and Williom Rocs ar the Vimivemity s’ Rritish
Colomboa, the Eeolopical Fuomrin i mow in wide oo by groaps B diverse ax sricniss,
bruine=was, goveroent: apencies and inditona.
Thieh
¥ Apan frpa phobal warning. 05 [ar ¢ e issues of the environmen, degralution are comernsd,
1 Lenlgmtmmnrtlmsmﬂmcumh[cmmmmmm&m requiral p . the
desructio of the ozoac laver, meid mis, deltwesmtion vvoopolotion, ksie smske and
podlvtang; rivers by dunywny waste nee il are ) giobal iz which FOORLrS am appropriaely
ghobal respoms. I i big in teman of the e o probbems wod ixsocd like @i polhation, water
rollution, ooisc poelhition, waste disposal radinactivity, posticidie, coemiryside prteciion,
romservidsn o wildlife ca. wr, The Jisf is virwnlly endles
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~Howr can vou buy o sell the shy, the waronth of the lamE? The 1des @5 kirange lo
1w, I we do wot own e freshness of the air and 1he spatkle of the water, how
can you buy them? Every part of the carth iz mered by my people. Every shining
pime nocdle, cvery sandy shore, every mist i the dark wouds, every clearing and
hrmmimg insect i boly in the momory and expenience of ty people. The sap
which courses through the trecs carmes the memaonies of e fed man.... The air
15 precioes 1o the rid man, fior all thimga shore the wome beeath the beast, 1he e,
the man; they all share the same breath, ™

Eovitemmend {Proteclion) Acl, 1950 provides for an melusive definition of the
ward emvironment™. According o scetiom 2{a) of the Acl “envircnmem™ incliadcs
water, uir and Liowd and the inter- relationship which exists among amd betovcen
water, air andd Jand, and homan hoings, other liviog ceeatires, plants, micro-
TR drud property.

ENVIRONMENTAL POLLUTION « MEANING,

Eavircorncptal pollution smply means prescoce of poliatanfs in the husnan
environment, Pollutants include solid, Twuid or paseons substances present i
greater than namral abundance produced duc to bunsan achty, which have a
Zemrimental offcet-om cur eaviroumnent. “Pollution™ iz noum derived rom the verb
~mallue which means: Lo make fval or zoclean, dirty, w0 make mmpure or mecally
unchean, In tlalsbary’s [aws of England® “poliution™ rtcang the dirzet or mdieect
digeharge by man of substanves or ey Wi The aquatic crvironment resulting
m hazrd ¢ human heahth, b to lrnp newowress aod aguatic coosystems,
damuge to amenities on interforepee with other legitnnate use of watcr. In the
nalural envvironnient, orpanisms ang sumounded by aon-living comporcats fike ar
and water. The living and non-living compoments aftect each other, Scetion 2{c}
of FPA Jefings “enviroamental pollution™ as the preseace in the cnvironmicn) of
any envirgameoal poltutant and “ervironmental pollutar™ menns any solid, hywid
or gascons substance present o such concentration as may he, o omd W be,
injuriouz w0 chnrommonl.

NEED OF INTERNATIONAL LAW FOR ENVIRONMENTAL
PROTECTION

{ilobal probiems reyguire globally sceepted laws, Like domestic envrronmental
Loy, wernational envirmmeniad ke i3 oo eomcorned with repulating envirmme o]
problom: but there are cortain limitanions. Firstly, i1 i3 dilficuld to reach @ conscosus
as the nabion parties are guided by ther coomormae eterests, and secondly there is

£ Forth Tiditioo, Volumus 38, para .
% Spe osection 2} of EPA
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problem of implementation evien in case of reaching 2 conscisus, Tlowever, the
reasons' for having a strong regime of intemational law 1o Prestect eovironment
are s follanrs;

1. Transboundary and global problems require imemational {or al the eIy
Least, biluterat) soluticns, and internatonal legsal mepulaton of sorme kimd will
be euther nepezsary or desirable,

2. Intemational agreements may gencmic standards which arc adopied in
navaal law, or by regicnal groupings Jike the Buropean Community.

3. The international arcon i5 of swenc tmportance for the development of
principles of environmental law, such 25 mstainable devolopment or the
Precautionary principle; such principles often develop prociscly because of
them oftcn noe-Eamling origins.

4. Because of it nature, recent developiments in intemational Lw have fcured
on hew an attention bo procodures, and oo positive inducements 10 comply
rather than segative “command and controf” style enforeement mechanisms,
can b used tu secur; complisnce.

3. Perhups negatively, the development of eovionmental Law al all lovels may
be subject to wririctions oniginating in intemational law, for example Tmport
restrictions which are deemed to be incompatible with the rules regutating
intcrmanional tede.

Therefore, the world eommunity has been comtinuonsly strugrpling 10 cvolve

comscisus as fr gy law making is concerned, specifically under the mespices of
United Matiome,

INTERNATIONAL ENVIRONMENTAY. 1AW

The first thing i knuow whesher there is anvthing Lke Intermationz) Enviroameral
Law, Some scholars'! have avoided use of the term, saying that there is no
thitingt body of "inksrmational crvirommental kaw? witl: s own sonrees and rcthods
of law-making deriving from principles peculiar of exclusive o covirommentat
comoems, = No doubd mtemational environmecntal law is part of intermationat law
az a whols but over emphasizing the rols of general mtsmational law et will

18 Stuart Bell & Donald Metiilliviuy, Enavirommmsmal Lo {Sth cdb.. <akond, e, I [k,
odn . 2004) Part 1, Ch.d, page 5%,

1. Ian Dewwnkie, Primciples of Potlic fatertatiomed fow {9th ed., (uferd, TR, CRXIL S
Pauricin Bimmic a0d Alan Boyle, ftermarions faw & e Environment (2od od., O limd,
I Chl, page T

12, Patricia Hedio and Alm Boyla, fvormationsd Low & The Equlrosment (Il ., Orcfond,
2002} Ch,1, page 1.
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cegate problems. Traditional approach of gencral intemateonal Law wowards
priogiples like doectome of sovergizgmty which advocates unfettered Frocdom to the
skates, work in somae other porspective and Bave Tailed w deliver in eoviroorental
perspective. Tir by to overcome such inadequacies, as envirgmmental problems
have worsened, il became necessary 10 develop a bady of law more spocitically
gimed at protectiom of emvitonment.'* A study of conlemporary intcroational
wmvironmental lave thus reguited 10 consider both Le. e new body of specifically
covironmental Lw ag well as the application of semeral intemationat law to
envronmcial problems. The expression “intemational covironmental Taw” is used
soply as p comvenicnt way 10 eocompass e ontire corpas of interaatioral Taw,
preblie znd privatc' relevanl to enviremmmemal issucs of problems, in the some
way the use of wwmos ‘Law of the Sea’, “Tlymen Rights Law’, and "laternaticomal
Econormic Law® 15 widely accopred

DETINCTION BEETWEEN (NTERNATIONAL LAW RELATING TO
THE ENVIRONMENT AND INTERNATHOINAL LAW RELATIMNG T
SCSTAINAELE DEVELOPMENT

A maore diffiwulf wune 15 the distinction, if there 15 oo, batwesn internaticnal Taw
wigting to the environment, and internationat low relating to sustainable
development. The 1992 Ria Declamtion of the LN € nalerence on Fnymonment
and Development refers 1 the funher development oF imtemaionzd law m the
field of sustainable development™, and it is sometimes sugpested that (his bay
subrumcd intcruational environovenilal s A mor puaeed approach was sndorscd
by the 1IN Hovironment Progranmne, whose 197 Nairobi Declaration cefers o
‘miérnabional ouviromnental law aimings sl sustaimable development™.

15 Jhed

T4 The pregent paper st reswacied to discuesing nublic mther than provate steonamnal Liw, iz,
the brw etween staes rutwer thun i coafleot of Lagsl swsbens. The bater is, of cours,
relevant in coviconmental Bw, ox. quesions coscerniog tbhe sppaeWiale T in which o
broar pellutien related clams agningt tonsootional corposations.

1% Mhid, at mope 1.

1&  Principhe 27, The Suprome Cowt u Meflore Citipers Felfare Farnm v, Poice of fedia, ATR
[P 5C 2715 has hold thal “Sustaimable Development™ 31 a balakow concepl hetosem
cotdopy ancd development has been Bocepbed 22 a part of the coslomury intomationnl Lo
thouph it wdient features Tonee yes eo be Doadised by the inemationol baw jurias, Some af
the solieri podcopdes of “3ustuinghle Detelopment”, o7 culled oo frem intomalinnal
dhiumonls, ofe Inter-Ceociatonud Lquily, Use amil Comacrvpgion of Mobuml Resowress,
Environmenfal Pratestion, the Procuuknory Pringiple, Polheter Pays Prusciple, ¢bGgaticm to
Asgiet amd §'ooperals, radiction of Poverty and Financial Amislance 1o the developing
soundiiia The $uurt as alse opined that “The Brecautimary Principle” and “The Follatee
Pays Principhe™ st ossenal fratures of =Sustaimakhle Thevelopmcat™.

17 Adopted by UNEF Crovontay Ciuncit dectsion 190F £199T). Patvicia Bimie and A lon Boyde,
Trrermetiumal fenv & The Fnviromeent (2od edo., Ouford, 20028 'R, T, Toype 2,
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Abthough much of titernational cvirenmentzl law coukd be reparded as Yww tin
the {igld of " or “aiming al® swstinable development, (here reroain mpontant
dillerepoes. Imtemabional covironmcntal law encompasses bodh mere and less
than the low of msilainsble development. There is a major overlap in rules,
prmeiples, techniques, and instlmetions, bat the poals art by no means idemdical
Minat ebarioaisty, snstainable development i a8 mch aboul ecooemic devclopenent
a5 about emymonmrental protecton; while 1hese twe agpoects have to be integraved
n grder 1o achicve sustainable developenent, they rencin distine. " Morvoove, mu
all enviconmental guestivons necessan [y faolve sustainable development, or vice
versa. One may wish lo preserve Anlbrctive, ot cndangered species such as the
preal whales or the pimt panda, for the reasons that hpve little or nothing to do
with sustunable developmenl, or pul another way, one may wish to prescrye
thent from sisthinable development.® In thiy sense intemativnal law may m some
cages reflect enviconmental concerns o irump developmind, howesyT susiainable,
Al he xame Linee developoomt proorities ay in other cazes override inlcmational
simeems without thorchy ceasing to be “sustainable development’. 2!

DEVELOPMENT O INTERNATIONAL ENVIRONMENTAL: LAW

The focuy has always been on international treatles relating to covironnsental
prodechion. However, “cuwtomary’ micmational 1aw;, that pan of intemational law
which applies even withoud o fready, on the assumption that states have implicithy
agreed 10 H, is alse of some mpenance. I penerally agreed principles of
international law are 1o emetes, this s lkely 1o be through astomary lew. The
solurces of international Liw are pemera(ly thvided inte “hurd” and “soft” law. Had
Law—is found in the form of agreemesnis™, custorury and general principles of
international law, and judicial decisions. 11and Taw ix considered as binding in the
sonse that any legal role of poncmle binds a siate only in oeladions with other
gtates. Soft law, i the form of declarations o recommendalione e, does ool
have a tanding cffect but )1 conminly has 2 preat persuasive value.

18, Fatricia Bionec and Alan Boyle, frosmariunal Law & The Eaviroames {Ind win,, U fond,
T2 Ch. T, age I.

19. Patricin Bimie snd Alyn Bovie, Trenationsd Low & The Endlrommcar (2o oo, Onefond,
20020 Chl, pope 5

i | J 17
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22 Becopgmimd by anl. 5% of Lhe 007 Saueme.

I3, |he yamuws lovmy, “rEmbies’, ‘oonwentioos”, and "agrecments’ all meon the sanie thiog. A
"Protocnl’ Also bar the same lepal force, aldsough it is a sob-apeecoenl o a sy, sneally
used to flesh ot or amesd the tresty (og the TU97 Kyole Mrobkcol comdame the cadwm
ctuggiwns ceduclions thal the stam commilled themneehves to agresing to in e 1992
Tramewawk {omventicm oo Climate {hexed, Treatics penemlly come into foses a epecified
number of doys afiér a certain nomber of soarea v etificd daeen.

a4




Az far ax the development of infemnational covironmenial faw i conctmncd Twa
arbilrulion cages aro worth mentioning, In the Mehrime Fue Sels Arbifratinn®
there was a dlsputc between the US and fircal Brilaic over allegod aver-
eaploitation of for scals m areas beyvond thc {thon) thete navtical mile hmit of 113
territocial waters, The 1S objected o such aver-exploitalion of for scalz on U
round that heir conservation was imponant for the 1S citizens and their migration
Berwoen 1be high sens and US torritory, However, the objection was overrybed on
the ground that the 1S had o right of *protection or property” in the seals. The
11% furthor argucd that it was acling “lor (e benefit of mankind’, i.c. an “orga
ammer’ of “vonunon herimge” was also cggected. However, the dispute rosultod
intn & series of provisions, binding vn the two partics 1o tepubate lishing in th
area. Many modom conzorvalion treaties inchude soch provisioss c.g. closed
sepson, linited means of killing or takiog orc, the decision did pot bind the other
countrics sealing in the area, who continued wresinicled until 2 tropty wuas
adopted in 1911 bindmg on all e velevanl states,

Trail Smofter Arbitroion = is snother wend-setting docimon and {wst intemational
mubting on tans-border air poltution which bevame the starting point i the
development of intcrnatiomal enviconmental low =i far as trans-bovmdary
envirormental polhution is conceened, The arbitration was betiveen the LS and
Canada. A Canadian company was craitting sulphur fumaes, thereby causing
damape bo crops, trecs, pasiuies ad Columbizn River Valley in the DS Stae of
Washingion, within the termitory of Canada, therefore, (e issuc was Tl the right
to cxploit nabural resvurces on Canadian tertilory bul the manner of domg s
Earlier 1be dispute had a private lawr heginning for compensatiom and smoke
1eduction between Amerlean Farmors and Cansdian compamy bt quckly it 1ock
shape of an imtermutional conflict 1.c. IS w Comendn.

The issue was- How iniemationat law shoald rexpond te imns-boeondary air
pollution” Intcrest of whers, spevifically neighboming States, 15 also of paramounl
importance, The teibural held that no Stale has the right to use of its evrilory in
such & manner us W cause injury by fimes in or @ the emitory of another of the
propentics or persons therein, when the caze is of serious consogeemce and e
itjury ls cetablished by clear and convincing evidence. The principle i based oo
the maEcim- ‘sic where fe of alfceye mor laedey’ {80 1SS YOUT 0wWn propierly as
not o injure another's proporty), having ils basic in the law of nuisance, The
arbitration became the genesis of 2 well known principle named ‘Pollwier Pays
Principle” as the basis fur resolving trans-boundary envivormental disputes, The
principte evolved in the arbitation finds its place in the Stckbolm declaration,

24, (1898 1 Moom's Inl Arbimration Awirds 759
2% YRLAA 1907 (184TY; 33 ANL 930, 182
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15727 92 tbe ouly normative prisciple and also in Rio declasation, 144927,

CNITED NATIONS AND DEVELQIMMENT OF INTERNATEONAL
ENVIRONMENTAL LAW AND FPOLKCTY

UN convemcd certain conferenecs 10 address eovinsmentsl issies even hefimeg
19729 bl their scope was Timired, ™

finited Motiony Comference on the Humun Enviemment (ETMRIE N 3972

The conterence wag convened wnder prosswre Froom NGO cxpooinlly in the
IISA popularly knewn as Stockboim Conterence on the Human Invironmeat
The General Assembly passed 2 resolurlan convening the conference thar there
was “an urgendt necd for intensified action, al nationn| and internationa) level, and
whore possible, to ¢liminate the impaimett of the human epvinamen, Aparl
frm accopting the necd to regulale the use of the planct’s resowroes in ennfo ity
with the goal of mamigining developmontal oppurtmitics 25 a fandamental prieple
the confuronce resuited in fow major ihikiatives ot the momhative, instilulional,
prograrnmetic, and financiz? keycls,

HNermative- Adoption of cortam principhes by way of a dockaration mumed Stockholm
Declaration of Principles™ which mtcnded o “inspire and anide reoples of the
werld in the presermtion and enhancement of the human covirmmene™,

Insuboional- A new ingtiwotion within tbe TIN. N Fovironment Frogramme
(LINEP) was oxtablizhed,

Progremmatic i.e. adoption of an action plan for the development of esvirenmental
policy, to be adminstered by UNEP

26, Driwciple 21,

27, Pringiple 3.

2B, I 1972 for the Mirkl fmmo the world cocnmnuony stood up Tor the énpse of cavirament of
Sanckholng.

F. E.g UM Scientific Conforoms un the {'ooservation and [ilisation of Pesirurces, 159 and
UNESCOY Comrferenee of exprrts mn, the Sciontifc Basis for Batinaal e smd Congervation of
lhe Resvirces of Bicaphere, T968. Tho onfisence sddrescd the probleme of ili: suppomy
systerns of plawts and animala; for the N Gme the rans: ol ecoboprical Bawes were discupsed
ared xac's rebationship to waere o fniemotional level wos ecopbEsed, Turher, Tack of
covtiprohensive envireannig) management policacr wad wl9e sorewsed upenn. By the curly
1970, emAfmomnentl BS3ue wore nppearing oo bhe ogemds of variewt TN oo wi- LiN
apaies vix, Atmesphoric pollation ot WHI), TATA, FAQ. UBIZR0, OECD, Witk and
1CALY, Uthan peoblooys at WHO, FALY, UNESCO, Pollulicn of momine anyinedment af b4
Folhaticn end Freshwater resource denelopment st W, FAL, TINESCO: O expbodtotion
of livitg esounces of aea al FALY, s Wildlife and mailure protootion m BN,

M. Thers are 26 principles i all byt plmost all the principles arc policy oriemed.




Fuaneial by which an institudon of an eavivonownt Gmed by seduntary comributions
was Cslablished.

Since Stockhalm Daclaration apened with the human gglhts perspective though an
mnovalive stop ab that time, its lepal staties remains comitoeversial as the principles
are larzely aspratonal mher 1han reandalory.

BRONDTLAND REMORT

En the inermational sphere, “Sustaimable Development™ a3 o concopt came to be
knoan Tor the (kest e n the Swockholn Declamtion of 1972, Thercaficr, in
98T the concept was piven a defingre shape by the World Commission on
Environment arud Dreveloproemt it its roport called “@ar Commen Euwture™. The
Commission was chiired by (e then Prime Minister of Norway, Ms CiH,
Brundrtand and as such the repont iz popularly known as “Bresddand Report”,
“Susininablc Development™ a5 defmed by the repont means “Developrmoent thay
meets the noeds of the present witholt compromising the abifiy of the Future
gameralions o mcet their oam mels™.

Lfred Motions Conferemce on Ewviropment and Development (UINCFE)-
fugz

Then came the 1-arth Semmit held i June 1992 at Bie which saw the largest
gathenng of world leaders ever in the history whe deliberaied and chalked our a
blecprint for the suevival of the planct, Among the remarkable achicvemonts of
the Rio Conleremce was the signiog of two conventions, one on bisloxical
diversity un another on ¢limate change. The cotventions wers siyned by 153
mations, Three non-bmding docurnents narocly, 3 Statement on Foesiry Principles,
a Declaration of principles un environmental policy and develuproent mitiatives
cantaining 27 prisciples and Agenda 2] (3 programme of action ing the 2 st
venitury n artas ke poverdy, population and pollution) waeres alzo approved by the
deleyate. From, Stockholm 1o Rio "Suestainable Development™ has come to be
accepled as a wighle concept.

The Climate Changre Convention i.c. the United Nations Framework™ Convention
on Climate Chanpe (ITNFOOC), 1992, the first comprebensive mtemational
crvironmental treaty, which was an outcome of the United Natione: € onfirence
o Etvviroamiend and Development (TUNCLEDY, alse known s Canh Summit,
amed at combating global warming was held in Rio di Janerio. The purpose of
the breuty was to stabilize preenhonuse pas concentrations in the aunoesphore al a
level thal would provent dangercus anthropogenic terferencs with die climate

ST It dees oot contain explicat targets aod timetahles For siobilizins GHG:.
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button 1ip approoch {plodge-and-review) premised on undlateral eromision reduction
commitments by all countrics s demanded.” Perhaps it ix tbe effecr of this
approach that the Presidents of the United States and ina i a joinl staleroent
apnoumeed their rospective post- 2024 actions on climate change, recognizing Thal
these actions arc part of the longer Tanye effort to fransitiea to low-crbon
cormommies, mindful of the plobal temperatore goal of 20 The Unied States
imtenuds to achicve an ecosomy-wide tanged of redecing its emissions by 26%-
R0 belowy its 2005 level in 2025 and 10 make best offints 10 rodocs T4 EATLLASIRES
by 25%a, China intends 16 aclicwe 1he peaking of CO2 emissivas around 2030 arwd
f roake best effors (o peak carly and intends 10 increase the shate of non-tigsil
{wels [n primary energy coasumpLic to aroumd 2074 by 2030, Both sides intcnd 1o
continng to work (0 ICEcase smbilion over me.™

With the passing of every year, the mankind is witneysmgs and cxperioncing st
developing changes in the clhimate system. Atmmasphere is 2 global common dnd
somelhing i5 roguircd to be done immedinely a8 according to 4 reevnl sludy,
given the curenl tate of enissions, the available “carbon rzlgrct™ wodld alrcady
b exlwstod by 20409 Guiding principles ave ehady available in TTNFCCL and
hopetully the solution would be based an oquity.

Eroam the above discussion, one may conclude that the international envimnrnental
law has migerably failed to provide adequate sclutioms to the clipute cbange
isue, bt one showld not Forget that the municipal legal systems have also net
developed holistically and 50 15 the cise with mtematicoal ervironmental law,
Interational luw provides many apprratuses to develop low viz. trealy, castom o
gott Taw to he wsed in varicty of ways 1o give solulicns to the cmerzing problems
and progress depends only on the willingness of the statcs, In the beld ol climade
change, it iz ohserved that soft Lew solutions have been proforred but i varions
other arcas after Toor decades since Stockholm Conference there has boen
remarkable growih in legally binding measures of environmenty! proteetion in the
form of reaties and cuslenary intcrmaticoad Lo,

3% Sop an Avticle “rfhe gkt fin cguice™ by R, Bomaschambian in the Wogarise $remiae, ndias
Mational Magemic dated Otober 3, 2004

6. Nee wowndrfefiuse pirw . ua-ching-joinL aianoe - climake- chengs.

37, Semm Aok  The figh for cyuiny ' by B Ramachasdian in the Moy Frogting, olia's
Mationn! Magarne dated Ciciober 3, 2014
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Legal Challenges of Commercial Surrogacy
for Fertility Tourism in India

Mr. Zubair Ahmed Khan®

INTRODULCTION

Nature bas stengzthened o wimaan with physical ioditude 1o procrente a Jife, Bt
due to physiolagical reacims, some women cannot bl o conceve in = natueal
manner despil: of having smong desire inelination 1o have a child of® their own.
Thatis why infertlity eatc is rising worldwide. However, ey don’t go (o abOption,
procedure but it lesds 1o advancement of assisted roproduetive lechniques ( ART),
Surrogacy s considered 1o be viable ajternative sohmion whese it is weated ax an
aamgement for a serogate mwther b0 deliver 1 child for wmother couple or a
persem under the agreemcnt. It s pencrally pousiblc in twa ways, cither through
gesutiemal surogacy i.c., cmbrys transfer via In-vico fedihemtion or threugh
traditional surropmey 1.6., donar insemination where the swrrppate mother' s e is
artficiadly nsetinated with the sperms of the: iniended father, The baby will bave
a biclogical cempection to the swrrogate’ host mother, but the intendesd purcnts will
gct lepal custody over the baby, S0 the palivy of sutropucy provides a vy of hepe
o overy iofer o conple around the world

Every porson can avail the right of marriage and right of procreation foc family
withowt diseriminating on the baviz of cste, naubanality, religion, This mighl is
accepied iniverially by many intemationnd cooventivas imed patonal kews of ifteront
cenntrics. Unfornately, medical complications kas created an wmlieTpated and
untoresesable stark reality for oouples whers conceiving a child becoms Tmpogsible
keading to hopeless sitwaion. There an: mamy cazes wherg couples have to face
many mesinchions doe o biolagical esisons, It will lead to the bink of 2 Procoss
cailcd as outRouing pregrancy or culsourcing surogie mothorhood Whether is
it an appropriate teminelogy W call for or not is debagble isue, s answer 15
very mouch related o ethical, moral psychabosical and social comotations, Practice
of sumagacy is prevalom singe time immemenial. nregalation of this practice has
raised many contlicting probloms which cocouras: all possible kind of exploitatiom.

o Aswinant Professe, Lriversity Sehond of Law el Lepnud Ntwdfes, (RFSIPL, Phearka, Delhi




Sinoe many Judicial decigsiomy has reeognized reproductive tight as one of the
basic human rights, I the case of 8 K. Porthasarothi v Governmens of
Andhro Pradesh®, it was observed that the nght of rproductive auenomy of a
perian 15 an epitome of right of piracy [t reflects the spant of personal decision. IF
reproduchion right is o facet of fundirmenta] right under onstimtion of India 50 it
15 mpeotand 0 notc that surrogacy should also cover under constitutonal protection *

It i cqually ioporiant w nols that the mater of poblic policy where unpifirm
system of tules for public poed snd maintainability of gender justice whens lawful
cotidération exist, Prohibition of forced labour and chiid wafficking in case of
post SUMOZacy ATADZCENLE is N porlant proventive mcasure 1o avoid any
kil of social stigma where every state holds 2 sineere responsibility o ke
drastic actions for cosuring sucial securily wor.t Arhicle 23 of the constinmion

Many medico-legal experts clasificd sumogacy into tao types rommely alinustie
surropacy and commetcia] sumogacy. Alftuistic swropacy = type of samygmey
when 3 swropate malhcr coneeives 4 baby by completing her service Tor intemdod
parcots withewn any remuneration or fmumeiad gain for herself, Medical cxpenses
and eher charpes for the clinic should be laken carc by intended parcots. Whergas
commetcial sumagacy L= the proces: m which imendeyd coupic pay remuncration
o thi somogate mether in exchange for bér camying and delivering the baby. The
baby wall be looked after by intended couples or inbended dividual gencrally
through logmal prodess !

It 15 upportant to know the role of The Indiam {'ouneil for Medical Bescarch wader
sational Acadeny of Medical scisnce puve Wational Uividelines for Accraditatiom,
Supervision and Begulation of ART Clinics  ndia in the 2005 The report made
by Indian Council for Medical Research gave g bold dircction to the Law
commniission of Idia in its 228" weporl in the year 2009 discussing about weed of
regulation ol surrogacy,” It clewrly emphasizes the importance of sumorncy
aranpemienl wlich will be governcd by a conract betweesn the pamies, The
terms & condinons of the same contract will have the consent of sumogate

1 AlR 200H A7 156

2 Bmith Chamdo, Swerazecy - &5 ir yoor right 7. Rewtfar Lows (Sept.26,2014, 1740 AR,
ftipe erendive e, wirslmeres conee b e paenye

3 DO Awsep Gupla, Tiper of Sarrogary, Trehi JVE Fertility Reasarch Conles {OcL 6, 2014,
130 'R ), favipivdedlni - comsup curraraey !

3 MNuwmal Cuidelives for Asceedioatiog, Supoovisicn apd BRogalaion of ART (Tivic o Tedia,
The JUME, Noticmal dcodenry of Medical seicnee, Mimiccey of 1 loatth am) Family Welfore,
Ruip Somar Ric WiardPrilim_Pupes pelf’

5. Moeod for Loegudaton o cepulale Sccdstedd Bepondoctive Technolopy Clinics as welt a4 Righis
] U bligmiomes off Farties 10 3 Sumogacy, 228t Report of Law Comenision of India, Aogust
Hary, Cavvernment of Lndia.
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COmMmIsSion st ak o provide bettee Dwtlity o the whole process of wumropacy
aran geanent, (Commisioning parmes copecislly belongs 10 frtian counirics tan
also got avail the Fweiily of surmogacy withowt any complication. 5o, the Assisted
Reproductive Techunology Bill, 2610 did not adhere Lo the recommendation of Law
Commission of ludia regordmg abtmoistic surropacy where they realized the,
mmpartanze of nisc of cosmmercial surrogacy.

Before the miroduction of the bill and law commizzion repoel, muny diverse
opiniens wore mesed during discussion, Howas helioved that sucropgacy van
commodify womb of survopate mother where surogacy will be treated as womb
an how. [t can give an oppurhmity for surregate ayencics snd middlemen Lo
explott poor women and po for Foreefu]l surrogacy even withoul Foomneration
That 5 why it was fell that eommercial surrogacy whers agreement can be
enforee:d by keeping ibe same prineiple of Indian Contract Act, 1872, € ommencial
sumwymey cnn provide finaneial gpportunitics to many poor women who are
vidnerabhe to exploitation by middienen withour any remumertion. Thise meentves
will help them L sustain their fanly. Unfortunately, adl kinds of exploitation still
fave perpetual growth even in case of commercial sumogacy.

The business of cantsourcing surrogate motherhood s been cxpanded worldwide
and resulied inlo a profiable husmess for sureopacy climics snd agencies.
Coemmerinl Sumrogacy got Tepal recognition. in [ndia with the help of Supreme
Court’s decision in Baby Manfé Yamods v Unior of fadia cnd anoifer®, Benp
cconomee nalure of commercial surrogacy, it is neoessary that the ambic of
vommeercial swrogacy should reflect the impression of indepemdence, puhlic-
spiritedness, benevolence, nog-deception and faimess. In this cise, a Japapcsc
ceaple like every other infentilc couple wants to have a baby of their own So they
came o India ki find & sirogate with the help of a surrogacy cline. The clinic
amranged 2 surmepacy conract for them, Befine the birth of the Manji {(swrrogate
Gabry) a mattimonial discord anoss az a resull of which they divorced. The shuatm
Decame mon: complex Tegally. Swprisingly, couple while entering into sursogacy
cuniract put a clavse that the hustumd would take care of (he baby Manji in case
of sepuration of couple. Bnt the milended mother retised Lo take responsibillty of
the haby post divorce. The intemded father de., Mr Yamada tricd to complete
every formaliry and docwnentilion precess 50 a3 Lo take Manii to his coustry
Bapan. But, the Japancse embassy telwed to give Faprinese passport or. visa 1o
Mang as Japancye Civil Code docsn™ recogmine sirrogmte children. Adoption
precess was aklse ool poihle at this stage as, he Guardian and Wards Act 1590
ated @ single father can’t adopt a baby girl. Secondly, adepiion process could
have another conflicimy piimt as biiogical parents and adoptive perenty should be
¥ (2004113 SOC 518
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dilferemt. Position of statelcssncss of Manji was apprehended. Thers @5 no specific
Law to segulate suonegacy in India wpen more Tegadcomplications, Supreme Cowt
waz wormicd abwoar the care of (he haby where i eraphasized the role of Statc
Commission of ¢ *hild Righls under Commissivas For Protection of Clrld Ripghis:
Act, 2005, bt no official complaint was munde in this repard, Fmally, 0w
declared by the Suprome Court that Mr Vamada 1.6, intended father was penetee
father 3nd he showtd be given custodial rights of the child, Subscquently passport
gave o Manji Yamada snd she returncd 10 Japan by cacrying an identity cerficate,
The Supreme Court gave this decision on 3 positive ke by moaitaming toe
sanctity of somogacy contmcl This landnoark. judgment raged muny legal questions
like: How Tnudian lepat system deal with a position of statcleemess of The surropate
child in case of cross bovder surropacy? What will happen commussioning pareis
refised L ke responsibility of the surrogate child post pregnamcy? These Types
of questiones realizad the wnpontanee of & comprehensaive legislalnm,

D o deasties verease in demand for commnereial swragagy, people from forcign
coumtrics are commimngs n Jurge number e surrogscy. Maoy Foreignons from diflevent
couniricg wrc intcresled Lo come there due to cheap cost whore swropacy
arengement 15 sconsarmical wn Tadia. Apart from good in-vibtm fertilizedion laalily w
Imwdia, it is comparalively easy to fnd women for surogate motherhood 1 Dndis
with the help of middlemen or sheropare ageneics,

[ent, if 15 necensary that cligibmlity of swrogate rosther should b fulfilled whore
she should he between twenily orwe years of ape and thicty five years of age. Iy
important that surrgute molher should aol previowsly go for sumrogacy arramgement
more than onee. She has 1o aceept tenms and conditions of surmugacy agreement
voluntarily. So she has 1o 611 infoomed consent to the medical procedurs via
assisted reprodusctive techmologry. Frery basic detail of surmogate mother sheuldl be
mentivnexd 10 the agresment o inchading ape, cducation, obelcimic history, any
other medicat history. She should agres to go for medical examination W confimm
surogacy clinie and commissicning parcnts that she ix capable ol coneaiving and
carrying 2 child withowt any complication. Bul medical cormplications can't be
anticipatad. After thorough apalysiz, many challenyimg quesiions were raiscd in
228% law commission report and the ART blL20H0 sither due w absence of
explicit provision w the bill or absence of any specific pudelime.

Theoi question: carry the weightage of ethical, mocal, paychelogical and Jegal
ey teboled o the eomwereial snecogacy, Fost of all, il has w e analyoed
whether parlies to swropacy necd & proper medical mbimmed consent maoded or
a? A nniform medical informicd consent moedet will remove afl kind of ambignity
and chances of involuoary approval on paper with the help of mducenrent will be
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reduced hocanse Sumggucy aTARgemEnl A5 A comlract must be completed
vihumian(y .Otherwize exploitation of surrogeats women will defintely incroase,
Secomlly, one of the most imponant questions is whether survoyacy arangement
can be used for facilitating and beneRting infentle couples onty® Whether single
foed or women, gay couple can also tuke benefit fiom surrogmcy wrmangement!
This questiom has boen mised from 2002 to 2013 by many jurisds, Majonal
Corrumission of Women and various Non-government orgasizations. With tise of
reproductivi: ouriam, many couples From dilferens forcign countries; are interested
o tkc parl o sutrogacy arrangement in [ndia. Initally The Ministry of Home
affars pul a conditiom for commissioning couple expevially from foreigner that
they should mareied for at Icast two years for entillement of medical visa for
surogacy (0 lodia Smyle person and gay couple coukd not go for surromacy.
Question was raised why discrmimation should be crealed on this besis o suprodgacy:
Heing smghe or turaing inlo pay 5 3 personal cloice. Besretion on SWITO/ACY On
this grownd is gquite illogiesl, Porhaps with the effet of rosom judgent of
Suprerod: {oart voparding ollifying yay couple has created an ambiguoos situntion.?

Subscquently, in the case of Shibabeldin v Union of India and others'®, a Sidanesc
national filed a petition in the Punjab and [Eryama Court challenging restriction on
mcdical visa for surropmey given by Ministry of Home Affairs on the basis of
Fadian Conncil of Medical Rescarch (JCMR) gindelines, He claimad that being a
singde parent, he should not be discrintinated on the basis naticanlity where 10 MR
guidelines clanfied that a single parent can go for swreogacy, b in casc of a
foaeiym nuadtomal, there woulkd be resitction on nedicat visa The High < ‘comt while
rejectmy petition, stated dut LMK Gaideling docsn™ explicitly mention about it A
vacuum has boen crcated due the shsemoe of comprebensive: lepislation,

After thorough dikcussion and consultation, The Minisiry of Home AfBsirs has
decided 1o revisi and give serons considembion on prohibition of sumogacy for
sitgzhe person or gay couplc {eepocially forcignens). Social secunty and precouticnary
mezsures rogarding bealth play a crueial role throughout surmgacy process. This
15 e the gemiine concern mnd a ratter of worry which needs 1o be miven, serious
comsidendion by surrogate clinics, surmogacy agencies and povernment, M is the
responsiblity of commissionimg parcms 1o take care of sumogete mother 11l
prepnamy and oven past prepnancy for at jcast two enthe, Medical expenses
should alzo be taken care of by them,

It s a rosponsible task of the Swic Board and Siate Registration Avthority 1o

% Uroyaema Bhont, Fe Svsivted Reprocdurtve Teofmolopios (Srpulation) @51, 3070 4 Cose nf
Misniaoed Pricrities™, HLY, SwiyT7, 24, ar 2
10 CWP-15490-20T 3 {OuERD

93



cheek promwr documentation tor regisiering Asisted Repooductive Techmology
cTenic in the initial stame, 1 i impoctant for the registmtion authonty 0 have proper
inspection of well fonctioning of the clinics without flowting mmy nomms, In spitc of
explicil provisioas regarding conditions of grant, capcetlarion of nagisication of
these clinics a5 wekl ag variows duties of these clinics which are emphasized in the
Assicted Reproduoctive Teghnalogy 3L 2013, malpractics are 501l lellowed duc to
unaccountability and lack of lensparency. ICMR (hundelines and  Assisted
Reproductive Tochnobopicsd Regulation} bill, 2000 inclode cvery precaulionary
dimensions on paper and when the mamer of implementation conaes. 1t gives a
harsh reality of cxpluitation and pon- uniformity in this regard. Unaccountasb lity
exists as 1hoe 2w no pruper data records of surmogmle mother and child a1 plate
tevel and pational level." Abzence of comprohemive binding law s the mam
reason for non-umifommity in the systom whers governmen docsn™t adbere Lo the
guidelines,

irrespective of coomimical surtopacy wentmeut, another genuine problem is i the
lom of complex natwre e whole surropacy process which has many dimensims
It Bas been suid by many doctors thal sWrogaey proccss 15 a3 SeCUre as namal
pregmaney, but it is a tedious and time taken proce:s. B i nol @ easy task to fmd
approprate summospate mother as there many crileria b flGH it B there are
many complex situations and a kind of degperation for many infortile couples m
which they do Tot wan to trospect abowl sumopate mothes, ART clinic and
surtogale mgency. (ne of the rasons may be the distance problem cipestally in
case of cross burder somopacy, ic. foreiymer intended parents and situation
become more vulnerablc when they prefer to search throogh internel. Factors like
ahject poverdy and urgem necd of money raise compelling ciroumsiances for poor
women Lo go for serrogacy so that they can remove thelr finaneial msecurity.
{Inforiunately, thoge factors result ineg social insecurity dirccdy or ndireclly where
either worepistered olinics br surrognie apeowies can tako unduc advaniapgs of s
prositivn. There is 2 reasonable apprehension that they may exploit and force any
woman to beoome warrpznte molber withoot folfilling her eligibility a5 mentoned
in the bill. Undor the puise of commercial surmpacy, unrepisiercd clinies cam
Beafool their CustomeTs in many wiys.

n Jar Balc v Anerd Musicipefin'®, thiy case pave a difforent direclion w the
jurisprslence of saerogacy process and opencd 2 plarform to demorcaie nghis &
duties of partics, A Cierman couple entered inte 2 suogacy contract with Indian
surropatc mether. Twin children were bomn, Pirth corfificat: of twins has the

11. Somali Kuaun, No Record of Supromorte Mether omd Ohild of Segiceeal ard Natiora! Levels,
MAINSTRE LM WEEKLT, Sth Apri, 04 al 15.
15 AIR 2010 iy 21,
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nare: of inbenided father of CGerman natignal and sumogute mother, The {ioman
couple was working in Loglangd and b childeen megiimed Indiso passpoct 10 o
(heve along, wilh (hem., Cerman anlhorilies den’l tecopnize swerogacy, (retinan
couprle had no oplions but to pe for xloption process. But it has coatlicting aatire
as w cime of positive approval Ty the Supretse Coutt, it iay mean w every case
of zurrogacy intended would be toeated as adopted parcots and sumrogate inother
would be consldersd as Jegal mother of the sarropate child, It tobk two yoars tor
the Buprem: Cowt to decide the matter and for two yeaurs ne citizenshop werc
grant] 1o thom e, position of stelogness of both children reoained for Byvo
yoars duc to fack of ropplated binding luw. A dale of comfusion and legl
cranglemmont creatrzl a hundle for mtcnded parents w lake the costodial nghts of
thz child With the help of mndelines of Central Adopliom Resources Apeacy
(CARAY which yave no-aljeciion cerifcale, e Supreme Courl nepected e
demand of paasports bol prantsd an exil peoml w twing amd nthe msanliome
Crernuen aothoriticy destided 10 Five o reeonable chanece wcthe couple Gr wdopdiom,
The Supicnw Ceurt cinphasized that there shonld not be any visdacion of mmopacy
vontract and interwled parcnts woubd be treated a8 logml parcies after docuncntat o
Sutrogate mother is only coritled tor remuncration for ber service and she has oo
ripht arver the surcogatc child.

Importance of Intcrealional Sorrogacy Arransement im Cross-horder
Surrogacy

Feproduchive tounsm 15 a practice which emorged az which hay palpable growth
for cveryone, It 15 a form of mcdical tounsym whoe a couple from a different
COUMITY Mmawe to another coumtry with 2 purpose e have ther owm baby for which
thoy enter imb & coamract with a wommem of thal counlry whe apgres L e throngh
fortility treamment o that the cwple an mke the custendy of the baby, Cros-
barder sutvezacy eols recogniion amd a marketable image mothe sumpymcey mdusry
becaews pormizzion and prohibilion of armosacy in many coantries varcs woording
L their respective legislation, There are some cousitries arcand the world which
allow altturstic surropacy only, There are some couniries which prohibir altroistic
ax well as conumercial surropacy whereas some comntries which pemait both of
kinds of surrepacy. So, Assisted Reproductive Techoolopy clinies encoaraged the
concepl of cross-border sukrofacy a5 business especially tor foreiph nationals.
There many kol beonss and contradictions which may ercate 2 mess becanee
thers 15 gpprchemaon that bagic nghl of surowate woman and chiled might be
vipdated in pase of surmngacy amangement S, il i ImportEnt thad cwory micmational
;anTogasy mrangement nocds a platferm of propor imifirmmity and strct rogulation
The word “arrangement’ may not bind the partics to fulfill their obdigation and it
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docsn 'y gve assarance: thad climc and sumogate agoney will Talf1] their raporuibilivy
with gincority, So il iz neocrsary (hat (i arcmgement fmst be enfarceabic in
both countnes, Le. counmy of commissioning couple and country «f surmoeale
Mtk o country where surmogacy pocess s complcted. Bur, contain ammangetmetd
bBecome legally compicx when agreement hedwenn partics osults inee void or
voudable condrtion, it will question the aylhenlicity and hanper the puspose of
swrogacy amangament.” So, Baby Mirygi Yamada cesc and Jan Balaz case pive
o pood lewson and allow us o inECOSpect many grey arcas crpecially concerned
with rights of surrogate mother amd child, In caze of cross-border surmogzey, il iy
important for surrogsrle climics and surrogate aponcies 1o play a vigilat role Lo find
the statns of swrogacy law in the county of commissioning couple dutimg
documentation fer entering inle semogacy contract.

Secomdly, it iz important o identify the basic myhiy of suragate 1nother throwelout
s sprrogracy process which are penerally explinied from practical aspect of life
mocase of crocsberder surrngacy,

I.  Rightwotake independent cruial desision - Apart from filfilling elipibility of
surrogate mother aecording to the bill, free comseni to cofer into contracl is
very important sicp. Consultatiom within her family and consent of her
Bughand 15 jmportant criteria in this repand. Pucposc of need of independeane
decimon i3 to remove all kind of exploitaliom incleding forcofill surrogacy.

2. Right of pnvacy and conlwdentiality- il is a vory seosiive tight of every
surrogatc mother, Sumoacy process 15 associacd with thical, poyehologgical
Baucs, S0 privacy and comGdemiadity of wmogacy aomangement will mamtum
thgmiy of the woman, Suropaey @ nol aceepted a5 one of the socistal
practice 1ill now. So, discloswre of identity of the woman may raise many
defaming questions agamat her sel Crespect.

3. Raigh o remancration for her service  Sumogpey agreemeni needs to be
coforced. it is the responsibility of cormissioning parenis w arcunye legal
foes, foos of swrogate apenciex, foos of facilitating surregate climc, wnd
remuncration of surtepale mother. W is impontant that whole remuneration
should be paid to suerogale mother. The scope of remmneration is agmin
debatable issue. Comrwn observation was made where it 15 peveoiary that
renunetation should be pesnfied on the basis of factors like ape, oocupation,
farnily szatog.

15, Romasobramanisn, Ssrropcey Spremmess (MDIAN SUREOGALY LAW EMNTRIE
(Cct. 21,2004 at 2.30 M), bigp Tediamenrrogacyivm eom: Fre- Susnopary: serromsop-
dETermRCTy. Al
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Riphite beallh  REighi 1o have good health is not expressly meniiongid m ihe
Fupdimenlal Bights of the Coogtitution of Todia, bat I8 an Tmpeniant prec
of wniversal dight where s vielation keads to pross mpuetce. {enetily,
Moedical professionals and Medico-logal experts made a conumen ohservation
b cvenything in the process of traditional o gestational sUCrOEaCY Can’t
cosure todal freedom from beafth risks and other meadical complications.
Protection and sueccus in sumagacy process 18 hmited. There are many
dirngnaiome relawed 10 health concems ke side-effects of phamacouccal
drugs, hyportension, cxeeisive pain & vomitiog, birth coonplicatums, ote_ In
cxceplional cases, decision of termination of pregnancy can be Liken by
surpopate mother in consultdicn with doctors of the clmic where there 15
upprehension of sevlous threat to the life of ber, Such a nght ¢an be avaiked
by bex when the doctors recommcnd for the same and such a nght wom't
effect on remuneratmon part.™

Thurdly, il s irnportant & idewity basic coneems relmed to smrogate child in ase
uf croms-homder Surmgacy.

Refasal for accoptanes by commikdmnmy parents o case ol oross border
SUTECEACY. -

A cormmim question 15 penecally waised what will bappen if muroguis: mather
refizse o gmive the cuerody of the smrogate child to the commissionmy
parent:? Its arerwer iz explicitom the basis of the prisciple thal commissiopmg
parcns would be oeatcd as legat parents of the shikd accerding to Smresacy
contract and both coificats nall hewe nance of commecarmmmyg parents onky.
So, Sorrogaic meother s no nght over the aompute chikd Tt s mendatory
ot the pant of CORERFRNIY parmts W take the regrsiiniity of the clidld
irespective of the fact whether the surregale child iy wsally [w or goffesed
frorm any kiad of abnermality anud 1ake the child with them to ther respective
coumtry. 1t i a matler of perplexity and distress il commissioning parents
refised Lo lako responsiility ol the surrogac child. Though ART Hill stated
abmu mandutory respomsibility and in case of refusal, it will constrhue
offcnce.'* Buy, the kT silent about semedial a8 woll 83 provontive measure
in such ¢ase, Swoh nature of cise has nod yel come oo picture, But there
15 reagonable spprehension that people may take uadoe advantage of this
lcpal lacwna in this oo, Boeach of lerms & conditions of surrogacy
contract may inveke penalty, st rezl problom will definitzly dse in the orm
of dark future of the child where the state will po for orphanage becase

14, Form J, ART HILL. § 151 ¢0 0

L5

L1 ART BELL. § 74 (2M1eh
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sirrupale mother's obligation is iwver post pregnancy cove she tako her
remuncration. National ¢Commission for protestion of € Tild Rights under
Comoisgion for Prodection of Child Right Act, 2006 can toke appropnatg
action for speial care and protection of these childven, though (e act
doesn’t specificelly mention shomt surmgate children'™

Pasittion of statelessness of the srrogate child dug to legal Lcimac.-

Thiz problem is provalent n case reproduciive togrism cspocially when it
has been handied by unregistered Assisted Reproductive Techatoy clinics
and a consequence of where proper Itrospection was not rsde regarding
whelher the couniry of commisioning parents aliow commercial SMO2acY
or norl As a result of which the couniry of commissioning parents refused
To greve cutry 1o the child. But it i impontant to nots that UN Cimvention on
Righis of 4 Child have a clear mandar: in the fomm ofa palicy o bee adopred
by cawmitrics which clearly mentioned that a clhild just after his birth, have a
TIEDL Lo procure nationality.’’ In such 4 haploss silaation, CUITMisSning
parcits have cne opion 1o po through the procedare of Inter-country Askovplinm
a8 prescribed by Central Adoption Rescurce Amthocity ™

Maller of worry and debatable issuc in the case of zingle inlende:d parcm
and pary conple -

Legishiture has an appechension roganding saferty of surrogate clild when
one of e parties to Sumopgscy contract is dither single parent or pay
vouple, That is why the ART Bill, 2008 resltcked single parem ad oy
couple, it alfowed only these intended couple who arc married for at least
twve years." But with the passape of time, thought-provoking wspes were
raaied 1 a puardian imespoctive of sex can be appomted by court of law for
(he welfare of minor under the Guardian and Wards Act, 1890, then 2
single parent should be given an epportamity w go for ERETORIEY Comiradct,
Likewiiz, it iy important nod &0 ot any restiction of gy couple tor Rcilitsimg
Surropmhy Aeccss Wilhout any discoiminafion, There i necd of elfective
binding legislation 1o regulate samogacy with offective pumbve provisions in
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case of hreach,
4. Concenis regarding child abuse and child callicking.-

A proper undertaking has o be wken from inteoded pascnts foe pivieg
special care amd procreation of surropate child, Ther is no denial of the
fact that there won’t be any child abuse or child mafficking at infornational
level n cross-batder suerogacy. Government shonld also introduce some
changes for the proteotan of suerogate child io variouws Tegislation like The
Immoral Traffic {Frevenbon) Act, 1956 { protcedion against chibd iaiTicking),
The luld Labour { Prohibition and Regulation) Act, 1986 (prodection againgt
child. abuse awmt child lubour). In the present scenario, with the tise of
cxpansion of cross border sumogacy, there is a reasonable apprehensiom
wgarding child traflicking m the world arcna, Many countries raised s
ZCNUME CONCCTR a5 a consequence of which the UN Protocol to Prevenl,
suprwess, and Puvish Tralicking in Persons, Expecially Women and Children
Trafficking Proboce] moight allew For prolcction to 2 surmogacy iaificking
viclim. [t s bmding upon Indian government, betny & gnatony of the protocol
n 2011 w firmmolate a law that coaforrs (o the Internatiemal (Copsrention
and 1% provisioms.

5. Whether any International Convention idoal or fit for regalatiog termational
Surrogacy Ar@angoment at intorutional anena’?

Moany vounirics have different logislation regarding surrogacy with adoption
and iimplementation of liberal apgroach, kogal conflices are bourd 1o happen
duc to nom-nnatieenity and desharmonisation, The chatlenping task 15 Lo kneo
whother there will be any worldwide legal compatibility and accondmee
among all the comntries in relulion L mtcmational Swropacy Arrangemen(
There many divirs bptions of chamtrics ag fiur as surrogacy lemslation i
conggrned. 1. Thers arc some countrics which allow almgisic as well as
cormmoroal sropacy. 2, Thone are sounse couridrics which allow only almaistic
fanropucy. 3 There arc some conntries where wregulntion is palpable despite
bennyg preserce of apprapriate Llegislation 4. Then ane some countrics which
loially prohibit all kind of surmopacy

A state of guandary hay enmged the thoopht among many ntemational

Jusists 1o make any Inkemational convention related 10 inter-gcountry adopdon
a8 whoal for intormational sumegacy arrangrenend amone countoes. il was

2l Vialcheslay Momoey, Sirromaey fower by commiry, SURIIHLACY BARY CONSULTAMCY
(Gepld T, 20E4, 130 FMD ApePomnsurrogarebatnecam a3 20 LA T ourroso oy -fuws-fy-
cormme’
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nil cagy to ackeowledpe any Intematonal coovention becouse of the
commeercial nature of socrggacy, Adoplion can't be teoned as o means of
sole Crileria o a way out for swrogaey i fdore. Finally the Permanent
Buteau of the Hepue Conforence on Mivale Tmicmational Law made an
exhaugtive represemtanon ontided “Private International Law 1ssues
surrouading The Statwz of Chiddren, Tncluding lasues Asising feom
Liternational Swrrpaey Artangeinents™ ® T has been realized that a mmli-
latesal convendion iz important o mainlain homogencity in sumogacy
arrangements by creatmg intematioml noms and some wniforrn rules of
definitive pladform. Nos-con formity result into probletas of meory dimonsion
like onecrns regarding prolection of wrogate child espacially deubing with
child wratficking and child abusz, cxploitation of women, non recowmtion &
nem regulation of surropate apencies dowrist oporators and the reost decisve
1ssue i.c., logal parcntage which is oportant for suthoriziag child"s identity,
uttainment of nationality, Uniform ndes on jurisdictional issues of diffkrent
couants, 4 cobesive elament it Imporiant W shew it presence to provess of
surropacy, ailablishment of cfticacious reponsibilitics of sumogate clinics,
role of government to make regular inspection recowls.

CONCTLIISI0N

With the rige of sumopacy as socictal practice, proper regulation of surrogacy is
the neod of howr, Though many moedicad bodics discouraged the practice of
Comrereial suTapacy bul, necd for a congrete bepal ftamework was folt which
cane monitor the cxisting slate of sarmgacy. All kind of precaotion amd check &
balanccs sheuld be made transparent and ynambignows egarding secutiny of
surrogats mother and child Various mechanisms should be deployed to provent
financial cxploitation of surmgale mother whenever thers 5 apprebension of
unduc alvantage of ureire ageneics and middhkemen. Remunerution fw surmogacy
service showdd be decided on v basis of many considerntions like Tealth of
surrogate mather {before and alter birh ol the child), cccupation ol swroguic
matsther {empecully wlated 1o financial secunny). A firmal consont neodel shwoald b
shonld be made by all ART clinics for the purpose of climinating, alt kind of
torceful surmpacy and cocrcive clements relared. fusice won™t be meted oul if

1 Confomnca Reperl, The Private Incemafional Law Eawsss Surroumading The Statue of € bildnn,
EnacTusdimgy Desindest Aridang fone InTomupnal Som ooy Arvangenients, HGUCE Blapun | anfenemes
o |'rivate Iaterinticmal [xow {onforches de o have de droit inbeeootional privel July 7t
201, deatp i e pset e furcd e g R fpdd B pd

5. Anne-Mpric Hochison OB , Davsmn Comrell |, The Augne Cowwmtion s Snvopocy.
Shrorld we ugrer &n divagrre’, ABA SECTION OF FAMILY 1.AW 2012 CT.E COMEERENC'E
BHILADELFINA [ O%t2 2014 1130 FM] hitp: S, domeronrormwel] comcen i amemre.”
ABA AMT
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health wsueance for surrodale mother 15 nol cpversd under sumgoey contrct for
unanticepancd medical risks and compliciiions, So it is necessary w mirodues
cortain provizioms 0 esumnce Regulatory & Deveiopment Awthority of Tmha
{Health Insurance) Fogulations, 2013 to have standardized foem of itsuchoce
palicy fur sarrogate mather, Insumpce Roepulatey & Developinent Avthority of
Intha should ensi cvery appropriate stop w check and balance in this cepard
Theugh the Indizn Council of Medical Rescarch, being an apex institution of
migsdisul roseurch, bas done 2 soromendable job in formulating many guidelines.
Erl, it i% imapeortant for Modical Counenl of Tndha to ke proper imitative o immproeve
the medical standard of surropaey. A paralle] body like Indizn Moedical Register
abould be created for dectors of remsttred Awisied Reproductive Technology
Clinics where their rales and Juties are fixed

The mmwemment should creatg a mondtoring body which can check snrropacy
climigs, 1 chminals the practcs of fixing of athitrary prices for suogacy
amangements, §onvprchenzive amerdlment shoudd be antrodused B0 have smequivocal
responsibilities of shelier homes, apencies and chnics for coeaming the rights of
aurrogate mothers, contnistioniag parents md the child bom through surmogaey
arrangements. Subslantive chanpes should be brought m the: lepistation o permit
singlc person and gay couple 1o have the Geility of sumopacy. Discrimimation
should ot crcated oo any prowed so thal it cin avod lepsl contradiction with
respect 6 adoptum Taws where single pamniz ore allpwed G adopt throwgeh a
siricl and Tigorous rechanism.
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Delayed Justice: Can We Chuosc to Ignare
the Denial of Justice?

M. Shabaryar Asaf Khan®
Mr. Faisal Zafoar™

ABSTRACT
The Constitution of Imfia reflects the quert gnd aspirotion of the peapls of
Tndics for justice, when ik Preumbly speoke of fustice in aff ite formy-
sentord, coeenmie und pedineul, Fhose who bove syffered physicatfy, moncally
o ecuroemieally, spproach e courl, with groad Bope, for redressaf of their
grievances. They vefrain from taking low info their hands, oz fhey Belicve
il wne day or the othey, they woewld gel jfuvice from the oonres, fuskice
delivery system v, therpfore, under un abfigation ta deliver prompt ond
Mepensive fuslioe o M5 comcimers, willond (8 any MOnmer compeomiTing
vt T qiadity of fuytice or e claments of fairmes, equoatiee omd itk

The success of Indian judiciny @ wnparallel Itv contrifartion e oplorping
wmd emforcing Buman vighis is widely appreciaied. fis handiing of Public
frderest Liligaiion has broughi Hs institation ofoser to fhe oppressed omd
wiewksr sections of the sociely, Indice courie are held in high esfoem mor
ealy By the developing but the developed coumiries g well, There & o
widtspremd prafke for the quality of the judpmente defivered, & is mor fony
fark when the Lord Justlee of England & Walta in Rix furewel specch
delivered i the conclusion of the fnde Brilish Lewuf Forum Meor in
Edimbwrgh, publicly appreciaied the emovmous work dune By Supreme Court
of Mdia in developing the concepr of “Rude of Law™ amd “due provess of
taw" emshrined in Article 21 of the Tndian Congtitwiton ond emlarging ity
seopn: f the exteni of ercompassing the Fight fo five in o healtiy eavironment
Herwever there s growing ceiticizm obout the defay in dispemsasion of fstice
Jrom fhe vourty.

*  Awsivtemt Profreeor Amity Law Echood, Defhi (Afiiliaoed o GESEP Dnhereity, i)
' Adbnos, Nl High Cour
1. The Tetes of Incdia, Walmsday, 74 dov of Jezuacy, 2007
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IREA QF INQUEST

Thelay' io the conlext of justice denoles 1he lime consuined in the dispesal of a
case, in excezs of the Hione within which a cuse can be ressonably expected to be
decided by the court.

Tn an adimhcatory system an cxpected lite span of a case 1 an nherenl parl of
the systen. o one expects 3 casc to be degided overnight, However, thiliculty
ariges when the actual o taken for disposal oF o cane fir exoeeds s expeciled
life span and et 15 wlen we say theee 13 delay in the dispenzailon of justice.

“Peoplc of India ae smoply disgusted with this state of affairs and are fast loanpg
faith W the judiciary because of the inordinate delay in dispoeal of casex. Belore
partiner with this case we would like to express our anguish at the delay in the
dlixposial of cases i owr law coarts,™

A scanniog of the figures show that despile olfony being made of the various
levels the gp botwern e expected and actual it span of the cases i1 only
widenuny { hief Iedive K i Balakeshanan is himecl on record stmtmg that alooest
three crore cuses were pending for disposal in various couns in our country. <0
this, 95 lukh cuses are pending in the high counts and 430610 in the Supreme Coord
anl thys fyure 15 mualliplyieg vory rapidly which is a cavse of grave concern.

I Kadror Phadive v, Stote of Bihor', several under tialz weee Fanguizhing o
the jail tor & vears withoul therr tnial having rande any pregress, The Supreme
£ount eommerded, “il is a cryoy shamie upon our sdjoedicaory systom which
kcops moen. m juil for years on e with vul a trial”

hustice VR Krishoa Fyer bad rightly observed in Babu Singhs cave’, “woukd it
be: jued at all for the comrts 1o toll 2 perwen thal we have admatled your appeal
Bexiuge we Uiink you bave o prima facic ¢aze hut unforiumate]y we have oo time
to bear your appeal for quite 3 fow years aod, therefore, uniil we e wour
appeal yom must remain in juil even thooph you may be innecent,”™

The desme for quick and affordable justice is umaveral. Any increase o the
nwriber of cases oo account of botter awareness of the legml fnghis 15 4 welcome
development and shonld pot be a camss of coneern. We, horwever, owe a duty 10
find suitible ways and means to eope with the increased Toad of work on the
syHcay, Wi have to cnsure that the Tusdamentn] right w2 spesthy Wial dods not
renarin meeely pipodrcam to mallwns of people. Long deloy bas also the offect of

2. Raimdra Singt v Frow Mo, Scpleasber 4, 2007, 8.0
3. AIR 91 54 53
4. Bubn Simek  Seate of TP, AIR 1978 5 527
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defeating justice m quite 3 awnber of cases, The consequence would thus be that
o parmy will ¢ven a strong case may ke it 0ot bevause of any fault of im., bt
hecause of the tardy judicial provess.

Concerned uver a bagklog of more thap theee cnme cases o counts acmss the
coantry, Chef Justice of Lodia TT1. Tiatte has asked the chicf justices of all high
LOUrts tu emsure expeditiovs disposal of cases pending for five years ar morc®,
The problem of deiay stares us all and undess we cun do something about i, the
whob system would got erughed under its weight, | agres to the fer tha the
counts do 0ot possess u magic wand which they can waive to wipe out the huge
pendeocy of cases nor can they afford o ignore the instuees of mjostices and
illegalitics only bevamss of the huge arreury =lcady pendiog with them,

Some drawbacks and infmitics bave crepl in our judicial system amd o talk
about these 15 0ot 10 uder-estimate the importimee of the system. Every effort
should be made to rectify those defooe: and 1o improve the ystem with 2 view 1o
make W more responsive to the needs of the poople. His high Bme we make 2
scicntific and rattonal anakysis of the factors behind accumulatiom of amears and
devisc specifre plun to at jcast bring them within acceptable limits,

INCREASE IN THE STRENGFTH OF JUDGES

For cleaning pending vawes an adeguale nenber ef judpes muyl he appointed. Gol
in the Imlian Judicial system there wre number of vacancics cxisting. which
ulirnately affects Oie efMicioncy of renderioy fastics,

5., Bharecha® oo this account had said that “Jf is unfy when we fune fir more
wind cuwrls fumitioning that we shall be ablc to dispise of more coses Hhar
are fofme filed and ks owld dwn on orrEgr T

I was alan sugpested by the £27% Law Commiscion Repors, 1988 that the
Judgc-popudation ratic should be incresed from 10,5 judges per miltion. populaton
(at that time) to 30 fodges per mallion populations within a perdoed of § years. It
recodrrsended that by the year 2000 the matin shonld Be increased to at least 107
jodges per tmilliom populations. 4¢ presem i Imdice, (he rotie is 12 or 13 fuclynes
per mifitiw populntions where av 12 yoars oo i owax obost 81 jideey in
Adusirafla, 12 in Comnda, 51 fn UK and [O7 in United States. 1ac to 1his Tow
judge popolation tatio, the cours luck the- requisite stength of judges to degids
the cates,

5 Rt fwrnmdtv conrimdis s more-iltee- 3-erore £ oart-cases-pending. aerony comgrp-
TOESPT (last wagicd on 2247153
6 The former Chief frctioe of Tndic
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The present sanclioned swcngth of High Coert Judges 1w 726 and [be achsl
sirengpth 588 keavimg L% vacimnees. The snetioncd sivengrth of subordinae judges
was 14542 aml the workimg stronglh 11723 on 300 Apeil, 2006, leaving vacancy
of 2560 Judicial ¢ Hiicers.

Thes averaye disposal pex jodge comes fo 2455 cascs in the High C'ourts and E430
cases in Lhe subordinate cowts, if calenlaed on the basia of diepoaal in the yeur
2005 and working strength of jadges as on 31 December, 2005, Applyng this
averagss, we pigpeire 1434 High Coort judges and 13376 subswdinate judges only
w clear e backlop as en 3it Decomber, 2005 1in one yeur, The tequircment
wold come dewn to 717 High C'ount Judges and 9133 subordinats judpes, it the
arrears abone have to be cloarcd in fhe next bwi yeurs.

Article 247 enables Union Governsment to cstablish additional coorts for the
hedter sdmmisirion: of lows made by Parlianaent or of any cxiating low wilh
resprect 1o mdtler enumecated o the Umon List. This Anticle s specizlly miended
to extablizh couwrts 1o coable parbamentary liws to be adpedicated upon by
subordmate courts bat has not been resoned wo so far

S0 far backlog o subsmibmate coerts is concerned, additional courts st be
creatgd and additionsl judpes moel be appointed till the backlog i3 clearcd Ad
hoc fudies uniler Articls 224A of the constitution should be appointed to clear the
backlog, As many us 2860 poss of judicial officers were vacant m Subordinate
courts as on 307 April, 2006, Sincere anempts should be made e fill up these
vacancits ab the sarhicst possible,

AUGMENTING OF INFRASTRUCTURE

Incrense in e wumber of Judicial Officers will have to be accompanied by
propolicele increase in the number of court rocms, The criing courd buikbings
wre grossly incdequls oo et even the existing reguirements aned thelr condition
particularly in smnll towes and moffusils i pathetic. A visil W one of these Courts
would reveal the space conwmaints bemg fuced by them, over-crowding of Lawyers
and litigantz, lack of basic amemilies such 25 wgular water and clectric supply
and the tmiygicnic snd insnitary conditions prevanling Becsin

The national commizsion to review the working of the comstituion noted Thal
judicial aminisirution 1o the Counrry sufters from deficiencics due ter lack of
proper planned and adequate Hinancial support for cstablishmg more Coorts 2o4d
providing thew with adequate infrastructore. 1o is, therefute, necessary to pliase

T.  The doda is hased wn m arpichs ulled “Meardy 30 million cascs pending in coads- Jirdusar
Tiurer 12-20-20K)7
£ Tha Constinucon of India
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out the old and ow-date cowrt buildings, replace them by standardized modom
cowrt buildings coupled with addition o mone coun romus to te existing buildngs
and mone courl complenes. I order 10 eusume that the now buildings rect all the
requirernents of the courls and thear officees, i is desiable o prepate stundrd
bunlihmg plans and construct buildings aceordingly. In order to provide informalion
to the bitigants it i3 necessary 1o have facilitation cenires in cach court complex
which showld be manned by competent cowst officers and shoudd be linked w the
CeAMpELEr RCIWOTE.

it the Minth Flan (1997-2000), the Centre relemed Rs.385 crores for priority
demands of judiciary which amounted 10 071 per cent of the 1otal cxpeaditure of
Rs. 541,207 crores.

Barmyz Tenth Plan (2002-2007), the allscation was Bs. 700 crores, which is 0.07%
per cenl of the weel plan outlay of Rs, 893783 crores. Such meuper are grossly
isdeduate 1o meet the toquistments of juliciary,

The government should provide adeguate fimds a¢ the disposal of the High courts
for anzmonting the infrastrecbare.

SHIET S¥ESTEM

Establishment of additional courls ot any level involves ensrmous cxpendifare-
capial as well as recurring, 1 the existimg courts could be made to function in
twg shifis, with the same infrastructurs, it would sase the situation considarably
and provide mrmense relict w the lidpans.

The accumulated arrears can be liguidated quickly and smoothly, Shift system
has been vogue o industrial eslblishments since long, 1L was mireduced in
educational institorions to cope up wilh increased demand. 1t s high time to
introdduere it couns as well The existing court buildings, furnitare, library and
ather ihitastructure amd equiproent coudd be vsed for the second shifl,

VACATRIONS FOR THE COURTS

The most debrted question relating @ the Giees fuor pendeney of cases s the
vacations of courts. I s argucd on a natlonal level as 1o why the cownts should
have such long vacalions when there is such a bupe pendency of cases o all the
courts wating for despdes for disposal. In ol countrics like Fanee & 115A
there 15 fo provision for vacations for the courts, The judges in these, couniries
can tuke lcave according to their convenicnoe without affecting the smooth
functwonmg of the courts. In India only Subordinae Crminal Coorts work the
whole year b the Supreme Cowcl, Thgh Cowrts and the other Sub-ordinace £ byl
Coerts are closed doring the vacation.
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Vacations for the Ligh Courds ans Gxed by sach High Court aceording o thear
o coaveorence, hearng in mind the order of the President isweed under Section
23ap of da High {‘ourt Judees Copditiens of Service Act, which requires cach
High Count to work for 210 days a yoar, The tolal pecied of vacalivn of wch
High Cugrt varics from 48 to 63 days, However, during vacalions some Tudgpes;
sit, em the vacation bonehes to ansact ondy urpem work, Thete is also & cogverlion
which tnubler the 1Tigh Count Judges to takel€ days Casunal Leave every yesr.
En sdilitiem, thers s more than twey weeks of public holidays every year. 1ligh
vourts judges do nol sit on Suturdays and Sundays, Though the Eligh Cows s
cxpoeied o work for 210 duys, the judyes would be working for 2 mech less
oumber of days when they avail of different kinds of leave.

The Supreme (oot should work for 185 days a year. In swrmer the Supeemme
Courl has an B week summer vacation bosides these thore are public holiday.
Thesie: vacations wiimalely affect the funcrionmg of the couts.

GOVERNMENT LITIGATION

Regarding de-wongeition, yrealer responsibility lics on the shoulders of
Oovernments of Siate or Cenbre. They we bigeest 1niganta in the eourts, They
should approach the cownls or contesl caxes ouly if necesrary amwd not ost 10 pass
on the buck or contest for sake of conlestimy.

Ciovernment 15 1he bipgest lidgant whetber as petitioser oF 26 cespoadent, Large
number of appealairevisums and other procesdings filcd by the Government arc
dizmissed as fivoloas amd anwaramod In fact, thouzands of Special Leave
Petitions and aprpeals are filed afler substoviigl delays and are dismissed on the
ground of delay amly.

The: cause of such large htigation is nowillinghess oo the panl of the governneml
officers fo take deciswns which mvariably hawe tinancial implicalions,

Section S0 of ode of Civil Procedure is nol wlitizsd ot all by Goverrmnen
departmocotz, for sctiling the cnses out of the Court as wo one wanis to lake
responsikiliny for the decksion. Despite adnronition from Supreme Courd, there 12 a
tendency on the pert of public servants to raise techoical pleas, to defear just
¢lums of the citizens.

Al the Governments should develop on in-howse mechanism for sctiling such
dispines, to which they are partics, before ey reach (he courl amd alse by Lking
a conzcions decision whether to Litlgate or ool W litigxis hy constilutimg bigh
power compnitees agsisted by former Judpes or Lepal Advisors of ol

micymity and independence, They can be requested o act In the redressal cells
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voluntarily or oo rémuneration o be paid by the concecned govermment deparimenits

The Civil Procodure Code, 1908, a3 amended i 1976, inscrted BEule 5 1B in Owder
KXVIT castmg 3 duty on the counz in the suits agpaimest the {xowemment ar a
pubhic officer to aszizt i amiving at 2 seitlement o the first instance, The
piential of this provision docs ol appear b have heen mpped Fully. 'The reason
15 ubwvioas UTnbese the Crovemment o the public officer ot their Jewyer is prepared
to sellle he dispute an that stage the wial court con do nathing,

LENGTHY J/DGEMENYS

Bezides court tiine beimys tnken up by the onichibited verbosity of edvocutcs, the
judge seem to delight in prodocing judgments of unending lmgth. The
Keshavanands Bhirls case® produced 3 monumental judiment mmming into 700
chascly printed pajges. Thawch 1 is supposcd to be a judgmend, i fuct il failed 1o
tecide any specific issue. At the ond of this zreat exercise in futility the Cisrt
passed 4 two seotepee order to the offcet thar “the cises are temitled 1o
Constitoteon bench for disposal in steordones with o' and 1hat “the € onstitutionsd
Beach wll determine the validity of the Twenty-sixth Amendment™, Thers was
no majonty decision on any sipnificamt poml that the court was called upon to
checiades,

In the Swdpes Tronasfer Case™, where seven jodges hesrd amuments for five
months, the result was separate judgments &y cach of the seven judees ronning
1 3 botal of neacly LOOO printed pages. Though maoy izsucs were rised i the
Judgmenr, the corc problem relevimt o the Lay citioen was who has the foal say
in he maticrs of appointment imd tnmefer of judpes of a High coun. No lay mem
eading this convohuted adiment will ever comprehend the answer fo this quastion.
I short the Sopreme Cowrt handed over the reins o the govemment Bul this
Judgment came 10 be known mors for an ancillary matvor of the right o [le writ
petitions in public intercst,

l-cogthy arguments and lenygth judymonts all take dme. Reading judgrwents, if ane
has the paticnee to do so, me peb: an uncasy fecling that ow judims suffer fiom
an unfulfilled wish of writing a tretizc m law. And that is exactly what a
Judpment is ot mcanr o be.

ADR METHINLY AND LOK ADALAT

Whenever a person has arvil dispute, ho woueld o 10 2 Minyer who would adyise
hiny to file 4 case in a court of law for redressal of his gricyance. ADR methods

9. Kexhmouremde Bard v Siee of Eevela, AlR 1973 50 1461
10. S.F° Ciopr ard ofhers v Presidems of frdie o (eers, AR 1982 SC 149
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e omly occaonally adepted. Titigation oz 2 mothod of dispate vegolution leads
0 2 win-lose situntion. Associated with this win-lee sitvatiom is the Erowth of
anirngity botwesn the parties, which is not conypraial for a peacefuol society. In
ADE we oy to achicve a win-win situation for both the partics. The AIVR
methods motode arhitration, negyiation, mediation and conciliation.

The mizin peotrlem faced iu this rogard is that there are not many trained mediators
ari conciliators, The Code of C'ivil Procedure has boen amended by memparatmg
Feation BY with, o view 10 bring alermative systems imo the maisbrcam, Hemwewer,
we are yot o develop a cadre of persons who will be able w0 use these ADR
methods in dispenzmyg justice,

MODERNIZATION AND COMPUTERYZATION OF COURTS

In thiz era of globaliration and rapid technolopical devolopments, this i aflecting
alrvost all cconomies and preseating new challenges and apporiuniies. adiciary
canngl alford oo Ly behind. Irter-count amd intm-court communication facilities,
developed through the use of intemet not anly sawe time but also incresses el
urwl cfficiency:

Using varigus LT. touls it is possible to carty out bumnching/prouping of the cascs
invelving same question of Law. 1T this s dote, all such cises cam bo assipmed
the s court, which can dispose them by common order

Video conferencing tochniques in count will further not only save time which is
generally spent in nmsporting prisoners to the courts bl will also simulancoushy
snvennwlcmtsmﬂmmtimpnﬂmﬂ}rwﬂle]hnhm:memmﬁyﬁskshmlwdln
takivg the prizoters o the courts.

Service of summons: Service of surmmons upon e parties andfor the wikneus
13 probably the mast importent stop in progress of the case and consumes o Lot of
time of the count. The ¢ases are frequently adynsmed em acconnt of non-sorvice
uof the partics or winesses, The noomal practics iz o serve he s through
a process scrver. Complaing are often made that the process server conmives
with «mc party to the casc amd on that accoumt docs nol get the service effooted.

Az far as the civil cases are concerned, Codo of vl Procedure, now provides
for wansmizsion of summons net anly by registersd post but also by couricr, Fax,
or c-ruail, [fence the court need not rely exclusively on the PIOCESS Sorwier amd
cim Liberally use the alterpative modes of service,

INTERLOUCTTORY APPLICATIONS
Sonulancousty with the institalion of civil hiyztion the proscess of filing mecrlocusony
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applications commences, which coninues till the jwdgment is pronounced. The
court nead discourage Frivolous and unnceiny applications by dizmizzing them
with exomplary wost, As fur ax possible such applications should be beand and
disposcd o7 on the vory firsl hearing, so that wm unscrupoloe lilipant is pot able
oo gam time and cagse deluy.

ADFOURNMENTS

A notonous problen particlardy in the mial cowrt is the granting of freguent
adjournments. many i Lmes o0 flimsy grounds, This malsdy bas consulernely
cmded the confidenee of the people in the judbciary, Adjournmend not only coniitule
to delays in the disposal of cascs, they also cause hardship, ieonvenience and
cxpemse to the partics and the wimesies.

The ¢ode OF Civil Procedure afler ils anendment we.f. form 1-7-2002, permits
adjournment of ant more 1hen thres tnmes o 4 pacty turing the hearing, of the
suil. Revording of reusons 15 mandmory for granting adiourrmeats., The ameomlmend
further enjoins upcn the courts to make such ceder as to costs svcasioned ky the
judgment of such higher cest as the eourt deems fit thereby making awardmg ol
the cost enandaxtory and Tinking it 6o the actual cost suffered by the oppogite parky.
Therefure the legisluture bas already given ample power to the court o exercise
full control on the hearing and not permis 4 party to delay e progress of u cise.

The grounds or adjoermment are mumerous, Sormetimes the mumvker of cases Aol
dumm for trial oo a day proves 10 be cromssive, Sometings the cown lias the fime
10 try the case but the purty desice adjowmmmemnlL A pumber of cuses ore adjourned
only hecause of convenience of the advecates. Under the luw a judge can Tefuse
adjournment oo the ground of conveniznce of the adyocates but in practice he
rarcly does so. & judpe becomes unpopular if he refuges adjearnment an uuh
gt iR

CONCLIISTON

We will have more Titigation in fubue when thoas sedtions of the saciely, who
have remained pppressed and unwware of their legal nghts, bocomes more AWAIT
of their fights due to spread of legml literacy, and mcreased awarcnes euipped
by ctteetive legal aid and advice.

While laying shiess on the wipsnt need of elimination of delay aod reducilion of
bucklogs, we cannol afford to act in wedne haste 5o a5 w substiute one evil Tox
mmother one, Stress on 3pced alone al the cost of substmtial jushcs may inpair
the faith and conGdence of tho people in the syatem and cause greater harm than
the one cansed by delay in diypoxal of cascs,
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The numibers of cascs which are Gled in the Sepreme C'owrl are staggering, Mo
other Apax equrt in the world takes up 50 many cases a5 are taken up by the
Supreme Lourl of India The samc is the gosilion of muher of cases Gled in
LTiph £ ounts and suberdinate courts, Chr strenglh is aumber of cases filed because
il shows pooples faith. (ur wealmess is alsa numbers because of huge pendency.

[t is of puramount importance to tackle the problem of long delays ar the carlicst
and provide justice to citiens of this copntry in @ reasemable time. If 3 griminal
case or civil St or 3 wril pelition wkes oo or tewn years to decide, thiv may
itse I amount 1o denial of real justice.

“The judiciary is the only kegal forum for adjudicating sl disputes between the high
and the Tow. Tt is, therefors, necessary that the people do oot loose confidence m
it. The preatest asset of (e judiciary is the confidence of the peaple. ‘The loss of
voufidence in the judiviary is un end of the Rule of Law. Tt can lead to anarchy.
Mo demoeracy can afford anprehy taking over the Rube of Law.

1 will conclude by reforming to the observinion eade by Justice Warren Burger,
farmor Chied Justice of the Amenican Supreme Court ohserved in the Amcrican
comitzxl:

R the notico thal vedisary people want blawck-roped judges, wel] dressed
Tawryers, and fine pameled connmoems as u selling o resolve their disputes, 13 not
sortect, Peopke with egal problems, ke people will pain, want relict and they
waot it as quickly and incxponsively as possibke.”
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Validity of Rules of Acceptance in Digital Contraci
Formation: A Comparative Study of English Law
and Indian Law

Dr. Recta Garg

INTROBICTHN

Lrata entry errors ofien take place m Busincss dealings, but their effect van e
mimimized by party commuonication, However, when crrors take place in cnline
dealings, the cifect is mamifild by 1be pace at which information is ramamited oo
and used by costomers.! When Hastman Koduk ermoncously offered o camecrs
for sale on its UK based website for 100 instead of £329, the mformation
disseminated within hours * Eastman Kodak received thousands of erders from
custorners before it could comregt the erroc. ANer notifying cusiomers of its orror
and informing 1hat it would nid dispatch the orders, Kodak had no optipn b to
honor 1he orders of favs 2 hwsuit.! Kodak argued that the orders were mercly
bids rather than offer, the company ignored the key Fact that the website Foal
accoptad the ovders, thorclry, formed an online contract ® Kodak had to honor the
stated prices caused by data cotry enor costing it US5S2 milliom, S

In leday s digital age, parties. can instantaneoushy offor, accept, imd eommunicate

= Aneletontd Prifoson Amity Law Selopd, el (ASSNdoR o {588 Uinlversite, Dl

I, Torks rhot gnee requined devene: of srotkers, weeks of peeparvtion, anwd doldiskmal fme or
delivary may now be completed in minulos by e pason e 3 cmgmuer connected by the
Intcreed Domnie L, Kidd, Jr. and Willan FL Daughitey, I, " Adageing Comtrect Law
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avepianee by srilong just fow keys, Froan ereating o zimple emnail 112, intoractiog
through social ootwarking site, having acoess to online informatdon to purchass of
zoods aod services onlime, evorything roquires o contract. Whenever information,
15 accessed from a website or u mmple click is donc or o hyperink, i Teads W a
valid contracl which a peron never thinks while doinr se and its legal
comsaquences an: rarély pondered upem,

Cymmergial deadings arc nething more than agreemeniy hetween the partics W
provide poodz or servieos Tor consideration, An aprecment, whether oral or in
wriling excepl where wrilng 1 mandatory by law as in case of conveyance of
propenty, trading in seounties eic. due to which soch kind of tansactions dim't
carry Iepal valudily if take place onlme.

Generally, in imemational commercial transaction, wse of 2 writton doemment as &
cortmicl 15 prefored 0 dessen the nncermainty o sk of the ranzacton and to
determine the basic eomis aod conditions of the conuact such as rights and
oblipations of the parties.

Since the evolution of Lnternet, the international sales tamsection by clectromnic
megme has boon considerably facilitated. Legally enforcsable contracts provide
the base fir any kind of commercial activity withaul which consomers may feel
experaed,

The Intermst 15 mercly 2 medivm of communician and docin't affeat the Bastc
rules of contract formation other than the time and plage of dispacch or receipl of
commuEication, thereby affecting the acceplance of offer, Bxistenee of an offer
and an acecpEnce is the basis for the creation of a contract,

SUBJECT MATTER AND TYPES OF (ONTRACT

Az intenet merely provides an enline pladform, all goods and services teaded in
traditicmal market can alie be offered Tor zale in online market. Apart from them,
digriial goods of muny types the music archives, dipital libraries or electonic data
are also m desand requiring for digital contracts.” Keeping m mind the specd
with which dala trawels, web-based communications fall wder the mal-ime
catepory because they van comvey mcssapes nstantaneously while cmail

b g L, Momas 0 unte e Fled teunicadfi o o Srerfon of the £ mmmeren ety
in Edwards (ed), The New Legad Framewnrk fin E-Commerce, (3005), Han poblizhimg,
Ltord.

7. Rusooe (b ot ol "Toward o Comcepvund Framewrd for it Conract Compesiion
amdf Futfillment  in Infcraatinnal Wovkshep fir Techmology, Beanomy, Social and Legal Aspests
of Votual Grosods, (2003], Mmenuw, Germeny; svailable at A vicfralpoeds. for ilmmae dof
20T awerd et Jrmrwrk o, (Last vieived oa 1 2th Jueis, 5005}
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communication v considered as pon-instantancons gomoenicaion ! Geneelly,
cloctromic contracks are eniered thrgugh bwo nain mefhods: the clectropic mail
amdl the cTick wrap methed ® A proposed boyer accesses an e-oommerse wobsite
wherem e seller has placed a prodoct for zale at & preseribed value who places
an iwder, the competer, in lum, checks for the availabliny of the prodoct in s
store and informns [he proposicd huyer that 1he order is in place aftor necessary
paymaen made by the buyer In such cases, the acmal vendor of the prodoct is
ignocant of the Rt that i order has been placed and 2 contract has been
cmened betoreen him and the taver, The question, here, anses 3 whether, i
abpcnce of any human intervention or knowledge on the pan ol seller, soch
cemirasts are valid,

TERADITIONAL RULES OF ACCEPTANCE

The evolwion of the English Law of Conteact 18 abnoest theouph the precedents
created by the Englizh Counts aod the lepishaers bag pliyed a comparatively vory
sroal] tole in thenr develagmment. The frst requistee of 2 coutrace is the aprocment
Between the parties. Generally, i agreomeni 15 congluded when an officr made
By tme iz accepied by the uher. An offer i an expression of willingness ta
cowdract on specified terms, made wilh the intention w he hinding on accoprance
by the person W wlwom il 15 addressed. "™ Intemeion hay v by imtorpreied inoan
abjective manner that helps in distinguisbing the offer and an invitation o offcr,
The offeror will be bound i1 his lanpuage or Tis act i such as b make o
Teasonablc man te think that be intends w be bound, even thoagh he may nol be
ntereling 50, The same principle was held in the case where a umivensity made
an «fer of » scat 0 an imcending student due o0 & clerical e’ Cormrnom
caamples of offer W trear inclnde adventisemenis' or exbibition of poods on a
ghelf i a self-service store!? and now web-advertisements. An acceplunce %
tinal omd vnqualificd expression of assent W the terms of 2o offer, 1 i doesm®t
malch e teems of the olTer, 1t is not accoptance but a counter-offor. Accoptance
has se lepal effect watil il communicaleyd to the offeror, An offer may be

Lo s fondrew A, Moray, “Eatering e Contracts Electromicatly. The Real #18 H. 7 clicd m
Lilinn Fdwarde amef Charbeble Waelde, “fouw ard 1he fmierret: o framewert foe cleetromir
rommerve " (13T, poL8, Hart Publishing, Dxloed,

9. Wb bawed coabats oo sl Gk wrap i they ore peen oy the modem equivalenr of
Ahrimds wrap coqirsls. aabwidge, " farrirtecTiae g mmpater foee [dih, adn, 20007 p. 134,
anggraan 1hcarmen Tdovidiom, L ondnn.

180, Stover v Mamoferier e ol [1974] 1 WLER 1403

IT. Marar v Untversity Collone Sulford (Mo 21, The Times, November 23, 1993,

12 Paridoe v riteenden [1968] 1 WLR 1204,

13, Phoremucentical Seciety of Cret Svitain v Rooty Canh Chemist (Rowthesh Lid [1953] § QB
47110
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revpled ol aoy time beforg ik aceeptance, bence, the determination of time of
weceplane is very crusial to entoree the vonteact, The “postal” mele reflocr that
echtwlopy outpaces law. In the carly 15005, Foglizh courts were facing the
question whethor o make an acceplance valid at dispatch or at ceceipt in case of
disiant communicalion. Messages coukd take days, weeks, or even months to
reach their destmations, and the count justificd iz cholce by stating that if, metlead,
a receint nle were wpplicd 10 acceptances sent through (e wail,

*|N e contragt could ever e completed by post. For if 1he deferdants wiere nol
Bound by theit offor when accepted by the plaintiffs Gl {he answer was reecived,
then the plaintiffs oughl not o be bound i after they hud ceceived the potficatm
that the defendants had received their answer and ascented w it And 50 1t mghl
2o on oxd infinitum ™"

Thes court alzo theorized tha an individuad who sends an offer (hrough the moul is
cilectively reiterating her offer throush every moment of the lotee™s ravel,
Therefore, ar the first moment of accoprance by the offerce, the contract i
complete.® The offcor will be bound by the acceptance even theugh it never
reaches to him onee it is put in the course of tansmingon and sent (o the proper
address,

In Enfores Lid v Miler Far E, Corp'T the perecived similanity betwecn
telephoneitelex and contracting in person pereaaded a majority of the courts b
apply & roccipt mils ta such transacnons.

In Mndin, (he fuadamcneal law governng contricls = the Indian Comtrcl Act,
IK7? which is based on Englizh Faw. This stalute is a complete code conlaming:
all the eskentials of the formation of the contract. In the tradinonal foma of
comnteasl nmalion, negotiating parties must come 1o 3 meciing of the mands™ on
the termg of an apceement and in the process of nogotiatem, there may be
invitations o make offers and counter-0Ters, Wt the petwral mile [or the contract
formuation reguires for commuanication of offer and acceptarwee to the panics.

There should be a mecting of minds forming an infendon eo crcale a legal
relafionship between the partics to the agreement which should he expressed
cither orally or in writing, Once these elements are found fo be present, an
agreement is snid Lo bove beon amived wt, Tn olher words, offcr, acceplanie,
communication. of offer and aceeptance and mocting of mod are the esseotial

14, Henry 1L Poeritl, Fe, “Law oo the Informmentinr Sarperkipghvay "2 (Ind od. 2001], Aspeia Law
and Rusines. Mew Yok

15, Aumis v Lindeedd (LE1X) 1 H, acd AW S51, LG ER 2590,
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LT, (IB55) Ti0H. 327, 337 (a0
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ingredients {0 comstiogte an aprmemcnt,

The: Indian Cemtract Act 1872 adoptod the posta) rube with o sigreifiant modification
ta the principle relating W communication of aceeptance from English law and
adopted twa difforent timings for completivn of communication of ALCC PN s
against the offeror and offeres.

The communication of acoeptance s compicte againsl the proposer when it is Pt
n the course of insmeizsion to hir o as t0 b out of the control of the ACCCpEeT
and a5 agemst the aceeplor when it comes nto e knowledge of the proposer.™
Bowewver, comract is concluded at a place where the letter of acceptamce is
posted, " and there is ne dikegrecment on this point between the Tndian law amd
English Lav,

The Supreme Court of India in Baghwandas Goverdhandas Kedio v Girdharilal
Porshottiomday and Co.® followed the ruls of instantancous means of
commumcation 25 was Iaid m Emorar by Inglish Courts. The court restricted the
applicatum of Section 4 W postal commmmicatioms And Laid down that in cases of
instmimcous means of communication, the couteact is conchoded where
accephince 15 roceived

RILLES OF ACTEFTANCE IN DIGITAL ACE

The rules provided in the Indian Conicacs Aot 1372 nowhire tesinict the Tireabion
of contract to any panticalar Mamer or wedium which implicdly provides vadidiry
o contracts entored onling. The mmswer to legal validity of e=centract is casy to
find by applying weditional rules of conchuding a contract. However, with the fast
development of contracts takimg place ondine, need was felt W create 8 clcar
provision to validate electronic comtracts, Keeping in mind the lobal developrocot
az 1o the use of clecoronic means and the TINCITRAL Model Law on
Li-comraerce, the Information Technology Act, 2000 wis passed in Todia in 2004
which was Iater armerded in 2008

o of the ohjoctves of the vriginal IT Act mentioned in the statement of objects
and reasons was to legalive ecommerce. Surpnzingly, there was ne cxpross
provision m the ongina] IT Act valideting contracts executcd clecteenically. Realising
this Tapse, the IT (Amendment) Act 2008 provided legal enforceability to
corununication of offer, acceplance, revection of offer and aceeptance by

18. Brimkilan fod v Seafray: Seekd {19329 1 ALLER 293,

1. Remdas Chdrutars v Catimr Ginnimg Co. Lad, (LBET) % All Serim W66

. RIR Abeyiat, “Aucitions o e infernct of Airilne Fiekess™, Cmmpmibcation Lo, Yol 4 Mo,
L, 1949, p. 151, see olsp Myery v PP [1965] | AC 1001, in whick the court held thet
oaberwise o conirsct would be ever concloded by past
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ey seclion LA, At prescut, the 1T Acl comiaing ondy 3 seclions (sectiom 11,
t2 and 13} dealing witk attribution of c-recond®, acknowledgemem™ and time
and place of dispateh and moeim of corcconrd B The 1T Act iz silont a5 (o the
rules of acceptance taking the postal and receipd rule applicablc o ooline contracts
as well, Section &1 provides thut the provisiots of the IT Act shall have effect,
“howgh, inconsistent provisions are provided in any olber law, therehy, infomring
that afl the principles of the Contract Act, 1572 are sl agnlicuble unless inconsistent
with the U1 Act, 2000,

The basic doctrines of contraed formation are still the same™, except for the
mods of communicalion wed ® Web contracts are ag insluntangous 43 contracts
m preseaoc of both parties, thereby makes receipt rule applicable, The vse of
electronic agents in web comtracts climinated aman iovelvenent and thereby the
reqquirement of *intent”. ™ The moment an accoptance to an offer becpmes binding
15 a marer of great interest bocuwse it detennines the time ot which legally
binding contract ¢omes into cxistonco and ostahlishes the dudes thee did not
formenly caist™ Elecmonic technology has intensely reduced the mpor of the
‘meetmyg of the minds® doctrine and muodsrated the mractical reasons for mpplication
of the manlbae rule ¥

Email as poarly instantaveows means of communicaiion hus led ihe way w
absaletonees of *dispatch’ rule, Tmaile fravels in packels and somctimes never
reaches the destination degpite the noar instantaneous nature of . 1§ the role
postulated mm Adams v Lhcdeell™ is applied, offoror will be liable aven withot
recelving the: email signifying acceptince. They oconpy o functional positicm
somewherne between the taditional Jetter and telcpheme comtmnnications, ¥

section 4 of the Indie Contract Act provides for postal rule thas statcs “the
communnication of alfer i gomplcte when it comes into the knowledge of the

o 1T Awr, Sectin 17,

. I8 L
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24, Chria Bl “febornes Low, Text and Meeriols ™, {20003, p, 175, Butterwodths, Londumi
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26. Jeap-Francois Loronge, “The e of Slretranis dpents Questioned woder Contrgoiiel Low.
Stegrestesd Jindarttovrt ovr a Feropedrs getd dmericens Loeved ™, 1 Marelnll 5 Cospurer arl bolh.
Lo 18,1990, 307 4k,

2T, Bylvia Mercibe Kierkepaard, O ortroc) Furmoino. LS omd £18 Perspertives ™, Milier
LA Com o Feck, A, 20T, 12, 21,

24 Amelin Fwls, “"Ciirord Formolinn ir o beeemey Ape . The Columbio Seience o
Teohuniory Law RBevicw, Vo, X 2009, pohd,

. Sapran 15,
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offcrce.™ This was the main rewon denying mewanl to Lalmun Shokla b
Lerlmer Shuklor v {ooetric Pt Sheester,' who had been succcissful in imcing
the boy whose uncle (master of Lalman) had woneunsed o reward of Bs. 501 to
the: finder of the Boy abwoul which Lalman was unaware at the time of ttacimg hm
anl came L know omily Later o

Elgctmnic commounicatioms by e-mail are alse not disectly scnt by offoror to the
offerce and agrecing purlics are comnected having several madl scrvers in between
and there penerdly remain an elernent ol *stere and forward. Y Tho recipicnt witl
bu aware of the meszage only whon be chiseks bas inbax which 15 possible only
sometime after the reccipt of mail in the moailboe® whether il was reoevad in an
orgingl torm of not capnot be known by the sonder. The softwame mcentain
aystems provide lor the road or ceocive rocetpts, hul these receipls as well as
“bounce back error message” do oot cnsure the omginality OF the contenes of the
message recoived by the recipient™

1o vase of clectromic commumications by wobstie, the panics are direclly connecicd
as no moil server ot imermediary i involvedl The commuonication iz almost
insmntamenns and partics know whedher the message has been received of not.
If thore i3 3 tranzmimion oo, a message reading *server oot respondng” or
‘eonnezicm Lost' will aubomatically appede oo e sender’s systom which will
cnable him to knonw that {he message has not bees received by e reeciver,
Trstantaaeous nature of he wob communications recomunend for the applicaton
of the receipl rule,"

The showe thecmssion makes it clear that there is to uniform mele thar can appty
m all sibuations e detérmine the time for the formation of comirast clastmomacal by
anl this uneerainly canned be resolved by applying the indian {onimact Act’s
it B

Tin Inderael-based <-mail wansactons, the probable mooments of acceptance are.

1. Omeposible moment is the receipt of the c-poail imte the recipiend®s mbox.

AL Scotion 4 of the Infien Comdract Act, 1572

J2(1913p 00 AN LT 489,

T3 Male Bwemann, "Cpher cenmirmes. A Compoeaniier Flew i The domead Time of Olomtraer
Favmatimn ¥, € ummuaigarion foaw, Wil 5, Mo, B p 91

W, § lones, "Tradtng oo the Iroru: Cmatracting ia f pvRerspare " (I T8 PLO 43, 47

A5 Cringros, "The Lo of dar favrme el edn, 2008, po 1T, Cumibidge University Pross,
« ambidge.

36, Ilw wyslom weed for traramstting, infonmation wAll eosily be nble to knma whether infommatin
has heen TerEived sl any comm 8 delycrung the nweesge will be casily debected

37, RBosn Julin Bageln, I Elechrorie Contracling. Comtroe? Fermatior amd Sxdention
issues amider Spaaith Lowme . The EI Law Review, vol. & e I, 1999, pU IS5 172,
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A1 s poind, (he a.mail iz accessible to the recipic,

X The next possible imoncm of cccmancs e be e pont when the recApieTit
has wpencd or road the c-mail.

These moments are subjoct o the agroemment betwoen the originator and e
arlbdressec, In olher words, wgreement behwe the tw prevails over the Taw
spescifiod,

The UK CGovernment has adopted Flectronic Commerce [EC Directive)
Rogulatlons 2002 putting test 1 the postal nale arpument where variows megns af
communication are used pcluding cmail by mircdoction of regulagon 12K
which statcs that “{be order and the acknowledgemcot of receipt will he deencd
1o he reccived when (he parties to whoem they are addresed arc able W aocess

a2

them™.

As per wtion 13 of the Tnformatie and Technodogy Act, 2000, the offer or
scceplance s made, o the Bme (i) when the electronic teeonl Lolers an mftmnation
systemt (if designated by the addressec), or, (i) when th cleclrinis: reeovd ciitcrs
the mformation system of the addresses (if T system 15 desipnatcd) or {iid) ,
when the addressee remicves such elostronic meeord {1 the electromnic Teced is
sent Lo information systern other than designaled, unless otherwise agroed between
the originator und the addrewses. ™ Ty intormeting scetion 131} () of the TT Act,
commumication is complets whoin it enters the information system, neither at the
timue of dispatel (making dispatch rube inapplleable) nar at the fme ol receipt by
the addremes (making ceceipt rule inapplicable) except when the clectronic
cocard is sent Lo information systom other than the desiymated, However, atiribubing
the reccipl hy computer system of the addrossee o the addrestes himzell,
analogy may be drawn mone in faver of the meeipl rule.

The rule is more complicated by the inteaduction of scction 12 which require for
acknewlgdgement toc the complenon of awccptance. Section 13 of the UF At
thart provides rules for determinipg the time of dispalch and receipt ol clecinmic
racard cannol be read m isviation but has (o rcad m relation with section 12. I
othor wors, section 13 will take cffect only when section 12 hax been satizhed
Section 12 provides that where the uniginator has stipulated that the elevhomc
recard iz binding only on reocipt of an acknowledzement of snch clecimenic
caeord by hing, ten unless acknowledgement has boen 3o rectived, the eloctromnic
record shall be decraed not e have boon sent by the ariginator ™ Where ap
cloctronic revord has pot been made bmdimg on the conditlon of wceipt of

IR 1T At s 13020
W Ad, 5 1202).
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acknow|cdgement and the acknowledzemont has not been received by the
wrigEinator within the specificd or agrood Umc or, if po Gme hag been spocitied or
ageced W, within a reasomable thme, then the originator may Zive tolice o the
addressee statfng thal no acknowlodzoment hus been received by him and
specifying a reasoaable tme by which the ackouvwlcdzement must be received by
him and if no acknowledgement is reccived within the mentioned e Tmnit, he
may afler giving notice to the addressee treat the cloctrenic repord as though it
has nover beon sent.®

Where the originator has mot agroed with the sddressce on 4 franticwlar mode or
mcﬂmdhywhichﬂmmknuw]cdgcnmmshmﬂdbcmlhmﬂmaddre&smma}r
ackoowlodge the receipe by {a) uny comnwnicution, antormated or otherwise; or
{b) any conduct of the addresses, sufficient W indicate the originator that the
electromc rocord has hoen received. ™ The recwipt of ackwowledgcinent shoulkd
net be confused with acceptance. [ simply ovidences thal an clectronic record
hag hegn reccived and can be equated with 2 sender™s insiruction like “reumn
Tecapt requested” in posial communications. 2 Whether an sekoowlodeanent of
Tecript amownts 10 an Acceptances or nol, in 2 given caze, depends upm a nember
of factors incluring the Lnguage used in the receipt, the intention of the patty
sending receipl and any usape of rade.

ISSUES

Comparizon of digin? contmcts with toditonzl eontrocts reflected vory clarly
the: reed of specific law applicable to digital contyacts which s folfilled by the IT
Aci 2000, bowever, passage of now law, inslead of reducing, angmentod the
complexity. There i no doubt i to the legal validity of clecironic contraces,
However, the fullowing issues =6ll persist in handling the techoological
advimcement,

. Somctimes o website accopts the offer when actessed Lo parchase goods
or services dec o any evhnolegical aror, however, fails ta fulfll the
obligation zs has happencd in case of Tustman Koduk, law doesa™ specify
the remedy for & buyer vr a sclier.

2, MMMEmnpkmwnmmSysmm‘tmmmﬂmmigmmm,
requirernent of knowledge still remaing as applicable in aditiona? eontacts

0, 4 L,

41 M5 X1y

4% Farowy Abmad Mir and M. Tarig Banday, "Imerping fegol igver of B oot .
Sprouts: Wowklay fupers on Taficmation Swfems, 10(F31) Available at: - ot
SRS, AL oryi 2R 1 terging togal fevaer of K¢ onmerce Newpd? (lost visited «n
Hh may, H13)
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as I'T Act docsn™t cxcmpr the requirermeni of knpwledes, Whils in caze cf
clectronte comracts, contract s compleled by clectronic agents without
unwbvement of any bumem heing, thereby, climinate the necessity of
knowledge.

The IT Act deeso’t specily the applicubility of ‘Postal roke™ or ‘roceipt role”
to the clectronic contracts, bowever specify that gme of mecipt shall be
when reeewved by informalion syslem wlesg sent 0 information system
orhcr than specified by the recipicnl i gase of which the time of recoip
will be whon rethieved by the sddressee.” Receipt by informaation system
ehminates the apphcabilicy of both postal and receipi cale,

Respuireinent of acknowhsdsement is mangdatory cyen thoogh net stipulated
by the criginator making (he vommemication of offer 07 accopiance mware
complicated IF every e-recond 15 o e followed by an acknowlcdgement,
there widl be an ofter, acknpwicdgement, aceeptanee and again
acknowledpement to complate a cootmcl Y

On obe side, recempt of erecord i completed when eaches to infomaation
gystem. On the other side, in ashzence of communicativn of
ackoowledgement, slecinomic weowrd w treated 23 never been sent® A fact
which has already bexm dome caomot be imdone.

Mercly 3 scotions of the FT Act deal with the alecirgnic comiractz which,
L, are arnbrguous.

SUGGESTIONS

1

Keepmy the Kidak case m mind, websites provide 2 clanse that seller ok
the night not b fulfill the order provided conditions are beyoad the conlrnel
of the waller or the produet is out of stock ete. to avoid legal Liahility (o
arsing gul of dalz communication cooor 1 the goise of ‘non-avatability of
stock’,

The congept of clectonle apents makes the conventional preraquisile for 2
“mesting of minds™ more difficult o prove. With many smaller venders
rettmg therr owm c-commacree web site hosted and created by a third parky,
an externul service mvider to ciflozd the Internet shopping olley lumetion
through programmes desigmed spocifically o werk a3 clastronic areniz For
the seller leads 10 absence of mecting of mimd. {‘ontracts ape conclnded

4%, IT Act, 8. 142
2. Bestiom 1HZ} and Segtinn 1303} rend fopether.
45, fd
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cxclunively by these clectronic agents withowt requitmg any comsend,
knpwledge or meeting of mind on the part of 1w 2olber and 1bereby, making
the concepd Of *meating of rieoml” obsolete o online comtext, T Aot shoudd
ncorporate 3 clear provision makmy the regoirerent of khowledee as
redundani -

3. Sccuon 135 of the 1T Act has completely diverted foom tradigional Leor
melating to the commumicaton of offer and acceptanee wherg cannot be
applivable in e of v of clecironic means of communications, Thewes
rubcs one o mid-way hetween the pesial rale ond scoeal soocipt rule 1Towever,
e rules will i povern electronic conmmmications in Al sitwations as the
relevant secticn dees oot use the common expression “potwithstandmg,
anythurg contaeed conteary m any Act’, alsn, the gurises can Jecide different
timiegs of receipt of electronic record

4, Seotion 12 hus complicuted the process of offer, aiveptanee and completism
of vonirael, Requireraent of acknowledgement must mot Be mandalery
unless souphd by e o mate.

3. Even if acknoovledgemont iz mandmony, 2 fact already happened canmot be
undeme. [angnage of scetiom 12(3) should be amended. Instead of it bas
never hon seat’, 1t should be ‘it has no beon aceepiod”®.

CONCLUSION

Interrational lws and ouloy velaning W intomationil sales ranwections bave ined
1w bomt, wohememoe betwesn lepal sysiems workmy thmoughowt the world, bewewver,
diffenent begal nides shill enist. Tlowewer, with regurd 1o Jegal vahdity of e-contruct,
dilernma 15 &6l W rest and 2l fepal systems have piven el reoopmition W
coniracly enlersd ondine.

English law has adapted both mailbox rule™ aod “receipt rule’ * ladian Law
hax chosen a mad-way path v online coniracs. Bong instamianeous, applicability
of receipl rule s pretly cloar for web-condracts. Kecpng also the near
Trtaranesws nabume of ernzil in orered, appheabatity of poetsl Tule wall e umcesired.
Recapd by informaton sysierm may be comsidersd as makogs vecempl rule applicible
makmy the recuiremwent of knowladgs redundant.

The 1T Act provides only 3 scctions (under chapler 1Y) dealing with the

iy, Hectjon 173 stunls with the wiwds, "Save ax nthers:ise apresd [0 hetween the ariginubor amd fhe
HireRsor.

47, For c-meil beinp oon-inaiaotoncoare meeans of comaninicaticn

4. Fur wolrberosd comiracts boanp wislasladeous smcans of sumoomiclios.
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ecoatract (rearding sitdhwicon of c-mowrd, acknowledgemnent and o and
placa of digpalch and roceipl of corecord) that ave adso ambituous and coeals
confuzian, The need is o incorporate owree provisions io clanfy the egal position
tegatdmg c-contmcts.
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Live in Relationship Vis-a-Vis Marriage;
Emerging Legal Issues and Challenges im India

M. Ruapal Marwah”

ABSTRACT

Live ia relotionship Ao beon one of fAe Most confenfions 5s8e for guite
EORC Tie ESpociolfy i cowtry ke fadie whick hos o rck culitural Rerirgee
el valfuez, I Indic maorricge & on etcbaad wifon and foueding siene of
vur fedian society and therefore thiv marital weion commands Bigh roveromee
i the wacicoy. flowever, with the passage of time fadian society hay wimesced
a ot of change. Indiay socicty hay opened bwr doory for wesiern cofiiroad
idea of a live in relationckip to seep intn jix rich cultwral valves thergh i
fux vemained immoral and pmeceepiahic o a lovge secfion of the fndion

ST

Thiy article Is an altcmye to cxpound wpon the sovio- fogal avpoct of e in
relatinonship in Imdia and recent developmerns in e outfook of the Indion
Judiciary in determiming the various righty and labilitiey of five-in parimers.
The article afso afempis to emphoviy apon the need of an adequote lfepal
Struciure im order to protect the rights of live-in parteery in fndia. 4 eritical
avgesyment of the rerommendations given by the Mafimath Commistes and &
dean wwalveie of the relevant provisions of ohe Proveciion of Wamen from
Domextic Frolemee Act, D005 shows ot e Indian fudiciory by s pro
saciive effords foy foked copmicomce of wemen s swoegdible position in Suok
corscraiive Jorm of por-marilal unions.

INTRODUCTTOMN

MasTiape s censwdered 25 an efomal vnion and sacrament which practiced as a
ritial Singd ages, In Lndian so¢iony macriage 13 eonsidered to be a divme coneept
and assumes a great agnificance. Hut over the yoars mammage 1z bosing s
divinity and clemity. With the dawm of wortern qulture in the Indian somchy the
vimcepl of Fve-in-relabonship ts wamimy popularity: Living m-relebionzhip w5 slowly

*  Ascimton Progfeeear dmity Law Seodoet Dolie o diftieted to (FOSEF Thivermay, D)
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estiblishing ts fim coots in India, It provides youth sm opportunity to reak away
from the vaditemal coneept of mamiage and ve a froe life withoom oesponsLbilicy
and commitnent a in marmiage. Live-m-relmiouships exclude the losthsomme mes
of family drama and prolonged complicated court procedires in case coupies
decide fo separaie. In India Live i refationships are mo illexeal but they e
comsidered socially and morally unaccepiable and reviled by majority of owr
Indiam socicty.

CONCEFT OF LIVE IN RELATI(ONSHIF

There 1 nerber a specific iw veoognizing live in rolationships i India nor 3 strait
Jcket foromla to detine live-in relationships. Put commeonly understood lve in
relabionship means an xranpement between am unmarricd coupke to live tmgether
to conduct 3 long term relationship in a way that rescmbles a feoriape. The
Privy Councal in 4 Fhimohumy v WY, Blohaony vbserved that whore a own and 2
wornn are proved to have Live together as 2 man and wife, the law will presume
that they were Lrwdully mamicd unless cimrary is proveil The honorabic Supreme
Count of India wn Foyed Shorme v Superitendeni, Newi Nilsztan ond edher
was of the view that 2 man and a woman could Live together even without gedting
maricd if they wished to, [n a landmark fudgment Afok Kwmar v Stofe £
{¥hers 4 the Defhi Iligh Conrt ruled hat a live in relationship is a walk in and
walk out relationship, Jutice BN, Dhingra noted, “There are s fogel sivings
aitiched do thiy relutionship mor docs thic relationship create any legal-
bured Bohweer the poriners ™

REASONS F'OR ENTERING INTO LIVE IN RELATIONSHIP

There may be mumber of reassms for unmarried couple 1o enter e a Tive in
relatiomship, Some of these reasons are explamed below,

I. The disrespet of social bonds, the lack of tress and wicranee m relationships
have led 1o mereased cases of broken marriapes., I'e avaid thig situation live
in relationships have come into pictere a5 an altcroative o morriape.®

1. AIE 1%37 10 185

1. K. lamhanker & Motti Roocl, ed., S4807T 2043 Conferrmce Proveedingy, Wamwmmungimon
Sundurannr Uivereily, Soath Asiun Society of {'rminelogy and Victimulogy & Depantroes
ol 4 rituedogry and OCrimimail Jusiioe Publoccion, Abhichekapard, Tinnleeli, 2003, p.250

LOAIR D0 AL 2R

4. This judement was peangencod by e Immocable Defhi High €owr on 19t Agguct M0,
LTl Mo, 29372

S A

4. Foupn A Bamkm, Forfect Msrriape- ot o mirag, 15t Ed, Poctak Mehal, Bege Delhi, M1,
i N
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Coode ke ¢ladm oenimboenee.

lo € fermenianiver it Fiecndee Kemiere Simalt Kustpwafer the Apex Court bald tha
the word “wile” under Secton 125, Crimieal Procedwre Code should be gven am
grbensive inerpretation by inclede evon those cascy whore sm unmamed couple
has boen living iopether as hushand and witc for a reagonably long penod of
timec. Yection 125 of the Cr. P C, should be Interproted in an eapansive mamer
o a1 acoomplish the roe essence of the coustructive provigsion uf mambenance.

Frotection t6 Women in Live in Relationzhip ander the Protection of
Women From Domestic Yiolenee Acd, 2005,

An atterpt was made by the mdian legisladoe b ool wormen vom domestic
violence by chacting the Prtection of Wommen from Domestic Violeace Act in
the year 2005 (PWDVA, 20045). The Act has heen broadly perceived as the fiest
Act to pive eopnition to the existence of lve morelabonshys e bdea by aelndug
nioort rarital scllf Teterssexual relations, This 15 weplied mom the definition of
“apmricved porson’” weeder Section 2{a) of the Act. “The Act #lso dedings 2 "domeshc
relaticaship’™ wder Section 2(f). Thus a3 per implication of Section 20, the Act
nol omly applies to a murnied couple, bt also to 8 ‘relationship in natie of
marmaze’. The Supreme Cowrt prosounced tao landmack judgments i the year
210 anl 201 3 vesipeelively wherein it held that live in relshonships fall within the
armbiy of PWIEY A, 2005 il 2onie additional ceterion as T down by the Suprems:
vt are Tulfilled,

The FWDHVA, 2005 entides a wornan suflerine from physical, coononaie abasc or
mental apony o claim remedy wwder the Act. The accused can be prohbricd
from crmmilfing ceriin acts by passing ordors woder Scerlon I8! of the Act,

L] [AORE] 1 8007 141

9. Section Mod, Agpmieves] Person  any winmon whep ix, o las boen, Do s duaskedie eclatioighip
wilh thee reypemslont el wher wlbcge 0 beve been subjected W ooy Ach ol densestic veslenee
by il Tospoadont

10, Sodmm 20, Doietic Bolotionship - reletiomeshin hebwoen tw porasy who lve oc have,
At any puind ol e, lived toegcther in 8 ehocsd bowse-bield, when ey nee related by
COTSANENITikY, mamiage, ur through o colaliveslup o ile sahurce of mardage, odeoption of aT
Gaenily wesnbern livimg topether 25 2 joim famiky,

11 Sinclaon IR IMonscioa Oedess - The Megistrate vy, alber jrivimgs the aggresed poeamn and tho
Fesprsnalent an appiertunity of Being heaud and ot being priasn Tocie setiafied thot dkwiestc
wiedeawe lar (okon ploce o is likedy o Bike plce, a0 protostiog arder me fvaor of the
opgrweved pomson angd prohibil e naposdenl Goor (3) conemisting oy oo of demestic
yioleneo: by aiding or abetuing in the commacaaon of a8 of doeweslic violenoo, (o} enferlog
Ume place of cuplovnient of the ogaticved person o, if the peron aamieved s a child, o8
schoul or umy ol plavse Tiequented by the aparicyed person; {d) atempliog (o commicate
in vy form, whalsaever, with the apgrieved pecson, nclebog o seaal, orul
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Rut the Magmsirme must be satisficd that womam has been subjected o domestic
vinberee, Moyistrate com aln pass erders allowing woonan abumed o ¢ laim medicuf
CXpenses, cimbursement for loss of camings or propony wmd mainkeoance,™

In 2 Felmwamy v £} Patchaiammat ' (he Apex Count held that i a couple
ehiters i a hve m relationship only for sexual pleasure, neither pariner is entitled
to claim palimony, & crtain conditions must be complicd with by the Tive i couple
n order (o clamm palimeny.™ The requisites of such o relationship are:

Motk The couple musi hold themsefven oug tor sociedy ax being akin 0 spowses.
R Thoy must be of fexal age fo mary

{r) They must be atherwize qualified lo onter imto o lepel mevriage, inrinding
befrg wmarried.

£ Thev mast hove valumpavily cobabited and Beld themeehves omt fo e
world o being okin to spouses for a sigrificand poviod of Lme

The honorable Supreme Court also observed “fir owr apimion st afl fve in
rebtionships will amount to o refoffonship in the masme of marviape io et
the benefit of the Aot of 2005, To per sweh benefit ihe conditions mentioned
Iy us above mmest be satisfied, and this fus to he proved by evideace. If a
man Ags o keep” whom fe miniaing fineaciolly and vies minfy for sed
purpiee amdior ay @ seevast it wenld mos, i opwr opinien, be a refationshin
it the manre of marriage’. Ne doube the view we are loking would exeinds
iy women whe have had o live in relotionship from the bensfit of the
200F Aee, But then it b med for thic Cowt fo feplefate or amend the low
Furliamers has used the cxpresvion ‘velationship in the natuwre of marrigee
ard i “live in relofionship. The Cowrt in the grob of interpretasion comwot
thange the Ionguoge of the statate. W camm inlerprot the Tow hevoed s
words, "0

ur wrilben ur glertmnic o tedepliss combiict (e} wlicneting any sk, sperating hunk kockers
ur hank oecomiE aicd vr hald wr enjoyed by both the poties, jomiy by the appricved poraon
and the respoadent or smgly fry the respondeat, mebalng her sridbon or soy ol propey
held aithir jumtly by ibe partica o scparucly by them without the beave wl the Mugsiznie:
(I} cursing violenes to the dopendanis, nther Teliives oF any poactn wh give the appricved
TeCTHOT RGMCARCE (i dumidic vinlence: (0 cocuniing any ather wot o spesificd in the
rCETion doder,

12, Keym Advani, Hoitingy em Hurnar Righs, Low ard Senciety i fndip 4 {'cmbol Luw Inifmdes,
od. Harsh Ewdshad, Ilvmian Righis Law Metwoek, 2011, p, 582

13, L0y 18 %00 468

14, bt Trdicomkanons. ovgide T3 2185 1 Jost proessed on 29k May 2185

5 Swprien |l ar b4

16, Swpren X ls
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Supreme vart of Lvdia in Baedeg Shaesnr v VEF Shaema’™ again enumgruted a
nrober of crteria W delerrune whether o relationship comstitmies & hive in
roiatiomship so that (b live in wornan can claim Beneficial remedy available w
her under the PWIV A, 2005, The prowsds cowmerated by the Apex Cowrt delye
deep o the aspoets which would brmg live in relatiooship within the purview of
‘relatiemehips in {be nalure of mearmagme’

Following gaiding principles have been laid Jown by the Apex, Court to deterrnime
whether a relationship is hve in relatienship or not

“rf) [uration of period of relarionsfip

Section 20} of the DV det bax uverd ibe expression "ol ony point of e
which mecany ¢ reasonahie perind of time lo moainluin aid eoriigue o
relationshin whick may very from cose fr cose, depording apon e fact
R UG A,

2 SEared focehold

The expresyion bos been defimed (ader Section 25} of the OF Aot and,
frence, mend mo Jurther claboraeion.

{3} Pooling of Resoees and Finoreiol Awrongemerds

Supporiing cach other, or gav one of fhem, fraoncioly, shorisg bank
GUCOURES, goguiridy immovalic preperites i foind momes o im fhe moee of
g wonudt, long torm imvestmemix in fasiresy, shares e xeparale and foim
names, 5o a8 9 have o lomg standing relatiorship, may be o guiding foctor,

{4} Domestic Arrurgemenis

Ertricting the responsibilite. sopecially on the woman by run ihe hme, dio
ihe household activifics ke cleaning, cooking. mointainiege o up kecping
the house, ofe. i on imelicuifon of o reluifonship in the mature of marringe

(5] Sextial Relationshin

Marringe ke relationship refers lv seamad relntionship, not just for pleasire,
Mt for eneotipnal and imitmale relationskip, Jor procreation of children, so
ae o give cmotioral swpport, companiomihip ard afso malecial offecion,
CelTRE ol

f63 ¢ Teildren

Faving children & o sfrong indicotion of a relationship in the mature of

170 20073 {14) B ALE 445
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child bom pul of bve in relayomehin ime and again, There iz a Iack of imiform
mvlpoent with respect w shocter relationsbips in Indin, Scetion Lo of the Himdu
Mamiape Act, 1955 lurther complicates the siteation by according a logal statoy
of lepilimacy <ven to illegitimate children for (e purpose of inheritnge. Thoy the
implicaton of 1he provision is thal elildren Bom oul of Lve m reladonship have
cqual gkt to inberit both ancesteal and self-acquicred property of (hir pareols in
the zame way 25 the legitimale chifdren have ™ Vanoos judpments that haye
azverted that a child s leginmate for contain purposes aond ilegithnate for olbors
Bave rasod questions of parity regarding the perception of Courts 1o Jedia, In
revemi pronowmwsements, [nthan coume have ruled thay chibdren ot of wodloek, will
bt comesndered legitimale. ™

CONCLAUTSHON

Live in relationship wemd o promole 2 homanestic and an incivigdoalisog approach
and sevuess ripht o prvacy and personal libeny envigyred onder Article 21 of the
Iredion Comstitution. Though live in relationsbops end to be a stromgly eooted in the
social fabric of western societics bt it India e reality 15 quate Gilfeenl. st
of mamiage still continucs o be preterted over any other forn of union i Tndia.
Howover the Indian judictary has played a prodctive role in proteciitg: the riglts
of live in couples time and again. The landablc ettorts of the judiciary are
therefore praiscworthy,

Io Indian eonext it is necd of e hour 0 cnact & new law poverning Live in
relmionships kocping in view the tradidons and culiural valwes whicl furm the
founding stope of our Indian socicty rather than making effons to bring these
relarionships within the purvicw of any caisting law: After a substantial period of
cohabitation live in relationships should be grantcd legal stats so that the tights
of Jive t paecres and chiidren bora ot of soch relatiooslup are protectod.

1Y Prrevmiandival Ercvath Koteprovar Kaliadi Amaree w & Lbned, 1996 300 (HTG
13 fue Cnews fepotcerwieayimadio cenearticie, ariededive fe relelineokin in g moarrioer eomtric
s PR F Inml Lot arreisses] ome Tl hiay, M5
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NALSA v. Union of India and Others,
AIR 2014 SC 1863

Prof. (Dr) Mecnu (rupta”

Noticwal Legnl Sevvicey Awthority (NALSA) v Unien of India gnd others',
was manly comcemned anth the gricvances of the members of Transgender
Commnnity (for shert “TG community™) who seek o lepal declaradon of their
gender wWentity than the gme asvipmed o thony, male or Gamale, a0 fhe Gime of birth
and e prayer wag thal non-recogniliom of ther gender idontjty violates Ariclzg
L4 and 21 of the Constitution of Tndia. Fifras/bamachs, wha also 1L in that group,
claimeid logal status as a third gender aith all logal and constintional protection.

INTRODULCTTON

Seldom, our seciely Fealizes or cmes 1o realize the trauma, agoay and pain which
thi: members of Transgender comemmity undergo, bor apprecisies the innale
feclings of the memhers of the Transgender community, cspecially of the
whose wind ind budy disawn their biological sex. Our socicty oftcn Tidicales amd
abuges the Transgender community amd in public places like milway stations, bus
stands, schools, workplaces, malls, theatres, Bospitals, they e sidetined and
treated wi wntowchables, firgetting the fhct thal the morzl faiboe lics in e
socicty’s wiwillingmess to contain or crabrace different pender identitics and
expregsions, & mmdel which we kave tg change,

The Matiorwl Legal Scrvices Authority, constiluted wnder the Legal Services
Authorily Act, 1997, to provide free leml services to the weaker and other
marginalred sechions of the society, came [orward o edvacate their canse, by
filing Wrrl Petivon Wi, M of 2002, Peojaya Mata Nasib Kaor Ji, Wotnen
Welfare Society, a regskered associarion, has alsa preferred Wit Potiticn No.
504 of 2013, seckmy sinilar relicts in respect of Einnor communizy, T commmsity,

Lot Narayan “Tiipathy, claimed 10 be o Wigra, pot impleaded 50 a5 to efTectively
put aczost the cange of ihe members of the rimsgender community and Tripathy's

Y Professer Amitr faw Schoal, Myida, $mily Umiversite
1. ALE X014 5" 1863
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life expericuecs alse Tor repognition of their idenity 25 a thicd geader, over and
abwwve npale and fernale, Tripathy s35d tnad, nomresogmation of he identicy of Hijros.
a 'T(; colnmunity, a5 a third gender, demics them the ight of equality before e
taw and oqual protection of Jrw guarantesd under Article 14 of the Constitution
and violates the rights puarantecd Lo them under Article 21 of the Comstilution ¢f
Timdia,

ENSUES

The PIL filed by NALSA caised an issue of “Cender Ldentity™, which was the
care izshe. I bad two Eccts, nir:

{1) Whether a person who is bom as 2 male with predommumtly female
oricAtivn {of vigo-versa), has o right o get himsclf woogmieed as 2
fernale us per his choice more 50, when such 4 perwon afler baviog
undergone operatiomal procedore, changes hither sex as well,

{2} Whether trosgender (TG, who are neithor mades bor temales, lave o
right to he imiified apd caloponzed as 2 “third gender™
ARGIUMENTS

Shri Raju Ranachandran, leamed scaior commsel appearing for the petitioner —
the Nasicmwl Legal Services Authority, highlightsd the traumatic cxperiences faced
by the members of the TG community and subiritted hat cvery person of thay
community has 2 legal right 10 decide their sex orientation ind 10 cspouse and
dreiermine their identity. Learned senior counsel has submitled that zince the Tls
are neither treated as male o fomale, nov given the status of a third gender, they
are being deprived of many of the rights and privileges which other persons enjoy
s itizens of this countey. TS are depeived of social and cultural parbomation
and henee restricted aceess 10 education, bealth care and pablic ploces which
deprives them of the Constitutional guatantce of cquality before law and equal
proteciion of laws, Further, it was alse pointed oot that the community also faces
dizerimination 1o contest clection, right 1o vote, smployment, to g heences ok,
and, in offted, treated as an awiast ad vefouchable. Learned semor comnsel also
aubmitted thay the State cannot discriminate them on the ground of gonder,
violating Articles 1410 16 and 21 ef the Cemutitution of lodia,

Shri Rakesh K. Khanna, leamed Additional Solicitor (feneral, appearing for the
Union of Indin, submitted that the problems highlighted by the man: r
community is a strsilive boman issue, whicl calls for serious ateoton. |eamed
AS( pointcd oul [hat, under the aspis of the Ministry of Social Justice and
Tonpowerment (for short “MUEITT), a Commirters, cafled “Bxpert ¢ ommities on
Tssues relating 1o Trasspender”, has been constited lo conduer an in-depth
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furclomerierl rlehis prvontoed fo the manhers of e dramsgendior commlusily
wnferr Aeetede PO Nek. dmed e Stde i howed fo geeefect amed recngrise
those righes, ™ A summdavd Article 28 anafviiz folfows (Puragraph 67 omeards),

In 3 mmrshell the Supremic Cowet recogpiscd e “third gonder” statux of Hiypras?
Eurmchs which comes wnder (he catepory of “Transgender Community ™ for the
porperse of alepracdimg their cights ander Part [ of oar Constitalion amd e
laws macle by the Parlamen and e State | egistaore, The bench direcied the
Centre anad sale povernovents to wlebfy fhoem as 3 thind gender and feame
yariou: social welfare and cdocational sehemes [or therr uplifiment. The coun
said that 4o e purpases of identification as the thiid sender, peychologicat and
i Bioloxical test was ter be applicd. The Suprenie Cowrt also fiemly sceured the
right to equality and cqual protection {or tnmsgender pecsons under Articles 14,
15 and 16 by probibiting discrimination oo M goowd of peoder identity, H has
briaadencd the seope of the wrm “sext i Articles 15 and L6, whach 1l repentTy
anezair biological sea of male el fewale, 10 inclade “paycliologieal soa” o *gemler
wentity”, Significanily, the (Cowrt alse declared that no anc van be discrmimnalod
against om the groomd of sexwal ovientation,

Metwithstanding the confusion in terms/crpromions arowmd gemder and senaality
upparenl in some pats of the judgment, NALES is, oo (he whole, a historic
decision thai has oth steengrhened and advaneed (omdumental righs. 1t strikes a
{imw: badance hetween phiosophical, legal sl prwchical consademtions that surmond
the area of gender idemity and recogniton. The decision In Koeshal @ NAZ
Funrdation will roquire 2 relook, in lght of (e specific findings and bmaler
principles laid down in this judgmenLl The decision will 20 4 long way m slppmg
eprepious police practices of sripping, subjecling ionsgendcr persoms k mtneve
budy searches or medical cxaminzlion w ascertan their geader. Discrimnation in
the areaz of publie emplovmoens, health care, edocation and 3cccss K wervives
will e open o challenge wnd rodress, Transgendor women may e able @ seck
protcchion under yender-spocitic Inws for wonen,

The progressive even if preatly belated judymenit of the Supreme Court wiill not
chanue overnipght the destinics of people who do nol confean to e scxual
practives of dn: majocity of the population. But il reminds s of the wnacceptable
ways thal pur socicty and law drest peopls ol dillemms with oontempt,
injustice and violence  and paves the way lor 2 mon Tomane and inclusive
warkd for poople whoe miay o awy vof be fike you or mo, bul thal in i way
makes them Toss homan.

T ANdin s
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K. F. Manu v, Chairman, Scrutiny (Committee for
Verification of Community Certificate, ATR 2015 SC 1402

Dv. Sanjay Gupis”

In & F Manrt v Chairman, Scrutine Commitice for Verificalion af Covnttaonily
Ceriffinae’, a question of seminal importance was deliberated before the Hon hle
Supreme eourt that whether a rocoavent is entitle to 1be benafit of cagte nmder
the Comstriunion {Schoedule Castes) order ol 195,

FACTS

K. Mo ol u cortificme issued in bis pame afler recimversion from Christianity
to Hinduism snd got a job oo the hasis of this certificett, The certilicale was
challenged by Sh 5 Shreckrmar Memow on the ground that tbe cenlificate has
beon obtained on migreprosentation and in total transpression of law, On the basis
of the complaint, & scrutiny committee was constituted which conducied am
enquiry aod retumned with a finding that the ecrificate was creancously isswed.
The respondent, Mr. KP. Maou™s preat prandfather belonged to Hindu Pulaya
Commoonty and his grandfather got converted to Christianity and got married (o a
convertee from [lindu religion. His father alzo followed Christianity and fut
carmied to 2 Cheistion [emale. The respondemt was born our of this wedlock, but
tm the aftsinment of the ape of 24 years pot revonverted 1o Hinduism, On e
basts uf the recomversion, he applied for (w caste certificale which was issoed in
his favour by the revenue authonities. The scrutiny coratiites came to e finding
that the respamdent docs ool belong e the caste as his parents and promdpuronts
Eot converted Lo Chrstianity and there i3 no matezial to exhibit that the respondent
was following the customs and tradiions of the commumity, On he hasis of the
report of the serabny committes the State govenmien ordered the resovad of
hir fron the service and 40 recover Bs. 15 Lakhs towamls the salary paid to kam,
The sanre was challenged before the High Court in appeal, bat the Uigh Court
apemeed in favowr of e finding of the scruliny commnittes o the hasis that the
grandparents aud (he parenty were Christims and ie was bom ool of the sane.

¥ Amociate Profeaton Depe of Low Tatveesiny of fammy, S
1. AIR 315 50 143
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Therealier the appeal by speciad teave was Gled before the Supreme Cowt ot
Indha,

ISSUES

1}  Whether 2 porson van be reconverted to Himdwism afler conversion to
(hristianicy?

2y 05 it suffcient that the persom shoudd be taken n i fold by the original
cormwnty’?

3 (an tho pesson bo still denied the benefit after scceptance by the
4} How to assess that the person i3 following the traditiem and practices of the
caste inho which he 15 converted?

The Hon'bls vourt mghtly found favour with the decizion of (8 Michael v 5
Pertokeywirart that onoe A person converts lo another religion, he ocases fo
hefomg 10 the caste to which he originally belong beeause the caste is the cardioal
feahoe of [induism.

However 2 Hindy may 15l belong to thal ceie il (he structme of the oaste
pormits jt. The casle may exist on comemic or occupational considorabons,
rather than religious considerations, The cour hag referred to such prevalend
practices of South India whortin a person after conversion is regarded as o
member of the ofiginal caste.

Thetefore the court opined that the person aftor recotversion can be assumilated
inie hes aborjgmal auste, if the persons art ready Lo taks him in the fold: and {he
vbjects of the Constiulion {Schedute Castes) Owder, 1950 woald be advameed
rather than retardsd by such view:

The court wpheld dhe view expressed in the case of Guatur Modicel Colfege v
Y. Mokun Ruwe, thal a porson can re-coobrace Himduiim even if he is bom of
Christian parcots and the members of the caste are weady to acocpt bim into
their fold. However doubls coacerning following of a Futh for gencrations were
dispelled by the court on the pretext thar the decision of adoptng & faith of
worship depends upem the person who can exervize il on comung to age of
exarciging discrotion, The child blindly follews (e faith of his parents and afler
coming to aye of majority, he is in 2 position to determing the way ahead in
meadbers of fasth

2, AIR 1952 Bad 474
3. ATR 1976 St 1904; Soc Ako, OM Arimugam v & Ruferpad, AR LTG50 W
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CONCLUDING OBSERVATIONS

The solidirity of a caste a5 2 wnit of social organication i an acknowledped fac,
Ioitially il wias (he <oty of the King to so¢ that the vatiouws castes obeerve their
cam rules amd repudations, and to bring back i ¢ming members 10 their faith
tunthermore it was the duty of the King to detesmiing disputes accortmg to the
customs of the casles and 1o make laws not at vaciance with the custone of the
castes*. Theretore the chungs of castes and the Liws were subsendent o the
wishes and practices of the castes, Hindwism is the religion which bas axsimilated
n ieaclf penples bebonping to different aitbs and has modidicd and reded ined itself
wilh changing times, Tl defuition of the wrm Hindo is the most difficult becase
il docs not follow ooe sol ol dies propounded by one prophet; o follvw ooe
dogma, but it 15 & way of life which dies not follow the narrow eaditional
featores of religion or creed®. H s based om the ddca of universal ceoeptivity. B
hus e with and then, =0 to speak, swallowed, digesticd, and assimilated
someting feoare all the croeds”.

The effects of conversion and then recomversion 1o Hindvism are a constanl
process in mdia, bt e people have contmoed to remain sock 1o their castesT.
The practice of caste however, is so deop-rooted i e Indian people thal its
mark dives nod seem b0 disappear om conversion to a difforomt relipion. TF it
disappears oniy to reappoar oo re-vonversion, (he miark of castc docs bot secm Lo
renbly disampear even after some generations of conversion®.

This prociscly rowains the philosophy of crnergence and propagation of religions
proanaded e i not forcible or for material gaing®,

O 5 Crheewe § i aned B o in faadier, 1994, o G5,

Fhoretel Yepmiaporashdigi v Moldas @ Lishye, SC11966 I 50t
Muonicr Wilhame, §fimter, 105], Bl

Justice 5 1 Wad, Caste and Low in Indie, 1984, p. 23

M, M

Ser ter Mirdfpal v flmieny oof Indie, ATR 1995 56 |53

s b
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Rajiv Choudharie {(HUF) v. Union of India and Others
(2015 3 SCC 541

Dr. Secma Sharma’

Me deciston, of the Supreme Court in Rafiv Chowdharie (HEF) v Union o
India and (Mhers,' has assumed Tmportance ag major landmak juderrent m
regulalmyr fer compensation refated to lsnd m:'[ﬁisitiun tor pblic purposzes. The
process of datermining and iwplementing these compensarons has boes doseribsed
m Land Acquisition Act 1892 and recently in Right o Fair Compensation and
Transparctcy in Land Avquisition Rebabitittion and Resettlement Act, 2013 to
provide jest and Gair comyponsation with leust disturbance to aovdowners and other
affected families whose Jand is acquired o proposed fo be acquired or  those
who erc affected by suwh acquisifion and o provide adequate privisions for
rehabilitation and resclilement. The 2013 At fotuses on providing not only
componsatiod (o the Tand vwmers, hut al%o exiend cehabilitstion and rescttlornent
benefits to livelibood Ieer from the lamd, which shall be in addition to the
MM comapensation. The minimmm compensation: o be paid to the Jawd owrrs
is ased oo & mohtiple of macket value and other factors laid down in the Act,
The Act himinda ar regulates Land acquisition when such acouisition would wlude
pidi-crop imgated &rca.

The appellant in thix case is sesking directions and praying for am order for
dixposal of tis appeal in et of scation 24(2) of Right 1o Foir Componsition
and Trmsparcncy i Land Acguisition Bchabilituion and Resetilement Aot 2013,
The appellant Jand owoer has questioned comectness of judement and onder
passed by High Court in 2006 wherein it bas dizenissed the said petition.
FAUTS ARE SIIMMARIZED IN BRIEF AS UNDER

The: appellart Hindu Undivided Family purchased lond mensoting 27 highas sinated
n the revenee ostate of vilage Bomnuuli, Tchsil Mohrank Wew Delbi. On
application made by the appellant, the Mumicipal Corporation of 1elbi {MUDY oo
23-01-1985 sancliemed the plan for constructmg a fam house on part of the said

* drstsfanr Prerseer The Low School, Ceiversite of Sy, Somra
L 20153 5 8000 5



land. Tn Janoary 1983, the appeilant congtrocred & farm howse on the aforcsaid
band, which was in secordance with e plan duly swwtioned. After the completion
ol the construgtion, the MOT) ssued a completion certi heate dated 06111985 10
the appellant. On 26-T1-2004, the Governoent issued notification dated 4-T1-2004
under scetion 4 of the repealed Land Acquisition Act, 1594 in respect of Tand
measuring 2100 highas mwd 06 biswas in respevt of village Mchranl: fir public
purpose mwier scotion 4 of LA Act for eonstuction of Dwrarka Phase 2. The
appellant Tand was also ceveeed in said notfication, He filod objoctions under 3A
of [..A. Act opposing proposed acquasition for public purpose. Thercatier, on
10,11.2805, the declarztion potification under Scction ¢ 1) of the LA Act dated
31102005 was published in the povernment Gazette in respect of the land
sought to he acquired including the land owned by the appelfant The appeliam
filod Wit Petition on 2006 before the Ihigh Court of Delhi at Mew Dedhi, challengmeg
the legality of the aotifications under Section 4 and 6 of the LA Act. The High
Court issucd notice md passed am order of “states qua™ in respect of the Tand in
question, High Court upm cxamining vhe writ petitions on meors dismised the
amne with a direction to (he land owpers that they were poomiticd to file a
representation to the comspelent anthority wnder Section 48 of the LA Act, to
de-potify their fand T further held that simce their represenvmtion for denotilwaton
iz decided by the NCT, the partics are divected to maintzin “statug guo™ as b
raiture, title and possesgivn of the land in guestion. The Coart passed oo inlerim
opder to maintain “starus quo™ in tespett of the possession of the land it question.
subsoquenitky 1he same was oade sbadlute 1L the disposal of the appeal. Supreme
coamt held m mstant case that physical possession of the fund belonging to the
appellant huxs neither boen taken by the respondents nor compensiion paid to
him in repeet of the land acquimed even though more than five years have lapsed
sinet the award was passed on 06.88 2007 and the Act of 2013 came into force,
Therefore, the coadiions menioned in Section?d(2) of the Act of 213 are satisficd
in this case far allowing the plea of the appellant that e lapd acquusition
proveedings arc deemed 1o have lapacd m iomns of Section 2402} of the Actl of
2013, The said loysl principle laid down by this Court in the casc of Puoe
Musicipal { orporation® with regard to the provision of Section 24{2) of the Act of
2033, is applicable with all fours to the fact silition in respegt of the Limd
covered in this appeal for granting the relicl us prayed by the appcliant m the
application.

The moet point hore is regarding physical prestsien where compensabion has
nol been paid Throughout the proccodiogs before the High Court az well as
Soprem: Court actual physical posscxsion of the land was never taken by the

2. FPume Munleijpal Corporation Ane v. Harekchond Solanf] (2004) 3 30C7 183
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respondents, Secondly factum of award noder Saction [1 of the Land Acquisition
Act, 1884, mont be clearly establizhed. The soid Award mwn prodaie the
commenceracol of the Act, ie, 01.01 2014, by at least five years {or more), 1he
Award moost Liave been passel on o bofore 07,01, 2609, In instamt case possession
15 1K taken and compensation i% et peid 50 the proceediog: shail be deemed to
have lapsed. The appellmt is proiected by toterim orders of “staius quo™ both by
the High Court as well a8 Supreme Count with rospect to the possession of the
Landd,

Haviog regand to the fads narrated and provisions of Secton?2) of the Act of
2013, the land acquisition procecdings i the present cise  inabated wndor
the LA Act bave lapsed for the reazon that the award onder Section 11 of the
L.A. Act, which was made by the T.AC on 06082007 vide Award No_L/2007-
2003 which comes out to be more than five years prior to the commencement of
the Act of 2013 {coumunenced on 01,01, 2014 and physical possession of the lund
in dispute 15 noenher kiken nor bos the compensotion wwarded boem paid to the
appellint m rospeet of his acquired Tand so there 1 oo ambigusy tha {a) the
Awiard i5 over Ave years old and (b) that compenzdion hes not boen paid o {€)
that possexsim of the land bas pot been taken sv the acquisition jz liable to be
quashed

While imcrprcting sub-section (F) of Scotion 24, it beging with non obstante
clause. By thiz, Pardiamem o given overriding effect to this provision over all
other provisions of 2013 Acl It is proveded in clowe (3} that where the land
acquisibon poccedings bave been initisted owder the 1894 Act but oo award
under Seckon L1 15 made, then the provisions of 2013 Act shall apply clating o
the dedermmation of compensation. Clause {bY of Section 24{1) makes provision
thal where lund sequisition procecdings have been initiaved under the 1594 Act
and wward has boen made under Section 11, [hen such proveedings chall continue
wader the provisions of 1he 1394 Act as il that Act bos not beon repenbed.

Section 24(2]) alzo begine with oon obstante clause. This provasion has overriding
effect over Scouon 24(1). Section 24(2) epacly that in refadon to the 1and

3 202y Notwithatandmy amythimg comteined in sob-scction {1}, ot tase of o acquisition
procteding: imitiated wmder the LA Act, whee an Awond under the said Section bns besn
mude JTve YOO OF Iore Prsr T the cmmnonoemed ol tis Aot bt e phavaical powassion
of the land hars nof boen takeo gr dbe compeonuiion his nor been paid the Seid prococdings
abulk be decmed to Bave apaod and the appropwion ravesmonenl, if it 5o choosce, sball iniGake
e procecdings of sush Janl acyuisitivn afosh i sccordance with the provisions of the
Act Prowidial thal whetber an nompd has been wsie and comnpensalion in megect of o
ineperity o Langd hobdings hes wot becn depoaited in dw sconont of the bepefivindes speeificd
o the pfifications for acquictiod undersaid lopd soquisition and shall be cofitled o
CHIpekeation in stoitdancs with b prowisions of his A
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acyuizibion proceslings imbated under {5904 Agl, where an awand bas Been made
five yearz or nre privr 40 the commencement of the 2013 Aot and gnber of the
Lo ombingeencies 15 salislied, vig; {i) physical possession of 1he land bas not boen
taken o) the compensation has not been paid, such acquisilion procccdings shall
ba desmed to have lapsed. On the lapss of such acquisition procoedings, if the
appropriate povernment still choozes to acguire the land which was the subjoct
maller of acguisition mder the P9 Act then it has to inidate the procoeding:
afrech ungder the 2013 Act. The provise appendod to Scction deals with o siuation
whore m respect of the acquisition imtiated undey the 1894 Act an award bag
been made and compenzation in respect of 2 magorily of 1and koldings has oot
been deposnted in the accoammt of the honcfioancs them sl the bemehcanecs
spoctficd in Section 4 notification booomme entitled to compensanon andae 2013
Act, Soetion 31{1) of the 1894 Act enjoms wpon the Collector, on makomg an
award undet Section 1T, 10 tender payment of compenuntion bo persoms wleresiosd
cnlitled 1herele according to award, 1t funher mandaies the Colledtor 1o make
mayment of compensalion to (hem unless prevented by one ol the cODNRECOCK:S
conlemplated in sub-section (2). The cootinpgencies contemplaved in Scotion
31(2yare: (i) the persons interested entitied bo compensation do Dot conscot 1o
reveive il (i) there 15 po person competend to alienate the land and (i3i) there is
dispute as oo the Gl b réceive compensslion or as to the appontionment of it. If
due to any of the contingrencies contemplaled in SectionT1(2), the Collector is
provened fom reakmg payocol of Sompensation 13 the pirsong intorested who
are omiitled 1o compensation, 1hen the Collector is woquimcd to doprosil the
compensation in the coart to which reference mwder Scohom 18 may ho made.

Tt has been held by hemourable court that

"1t is clear that the award peraining to the subject land bas been made mne
than five years prior to the commescement of the 2013 Act. 1t is also sdmited
pogition that compensahion so awarded hus nether been paid to (he Tandowners/
persons mhrsited nor depositgd o the cowt The sequisition proceediogs in
tespect of the appellant’s land have 1apse:l.

The said legzal principle laid down io the casc of Pune Municipaf (orporation
amnd Arr v. Herokehond Misinmal Solonki & Ors (2004) 3 S0C 78) where
il is argoed on bebalf of the resposdents-tandowners that in view of Section
2442y of The Right 1o Fair Comprensation med Temspareney T and Acqoisition,
Rchabiliatiim and Bczctflement Act, M3 {for shor, "2003 Act’) which has
come mio ¢Ffect o 01012014, the subject land acquisibon proceedings miliated
wmsler the Lamd Aceuisition Act, 1894 (for short, *1B%4 Act”) have lapsed. The
question for deeision relalss bo nue meaming of the sxpression: “conpensaiion
has mu been pard” cocuming in Section 24(1) of the 2013 AcL
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In Linioor af Fadia v Shiv R the coun clafied the mannct in which the new
provision iz 10 be interpreied and held that the acquisiteon lapsac,

The legal position has been subsequentTy reiterated by Supreme Court o Arvisd
Bansod v, State of Haryama (3015 that in the event that there is no ambiguity
amd the Award is pvor five yeurs old, corpensgation has not been paid or posscasion
of the land has not heen lnken, the degeasilion i3 liable to be quashed.

It has been coateaded in other Appealz before Supreme count thae the Right b
Eair Commpemsation and Transpooency o T and Acquisiton, Rebabulitation and
Settlement Ordivance, 2004, igucd on 31:0 Decembeer, 2014, clarifics tha if
possession of the zequited land has nol besn taken owing to interim Ovders
passed in this regard the acguisitiem may be protected and insmlated from the
purpose snd intendment of Section 24 of the 2013 Aci. it has been funther
clarificd in Kedimee Fineap (P} Led v Union of Indio & Ors. that (radinance
shall have prospective operalion only. This Coyert theron held as under:

“The right conferred to the Jund holdersfowners of Tbe acyuirsd land wnder
Section 22} of the Act is the surubory vight and, therefors, the said dght canot
be taken away by an (ndmance by omerting proviso to the above said sub-
Scodon withowt gving retraspective effect o the same.™

Henee afler the commencement of the Right to Famr Compensanen and
Tranzparency in dand Acqusition Rehabilitation and Rescitlement Act, 2013 in
must of (he cases the Appellants changed the tack of ther challenge originally
framed under the Land Acquisition Act, 1894 by svoking the decmed lapsc of
procecdings under Scoaion 24(2) nf the 2003 Act az held in mstant case.

4. (204} 6 S0 H4
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Emerging Trends in Corporate Governance:
Legat Essnes and Challenpes in India: Prof. (Dr.) B.P.
Singh Seheak: Satyam Law International Print
ISBN: 978-93-82823-23-0, Pages: 484, Price: Rs.1200

Prof, (D) Sagjeev Bansal®

In tenday"s tione orpaniations have owtgrown their political boundanies aml have
trustcd upon the vabet of corpore governance. 1n the bt e decade, Imporiance
of Corporate {rovemance has increased maubifold There has been a prowing
need b cffectively and cficicotly manage ihe company globalty 23 many changes
are taking placc in the global emerging ecomomy. Ta eddress issucs in corporate
povernancs wlatcd to corporate colbwee, recend regulatory framework for trade,
corporate stategics, and compefition law to promote cxchange of thoughts, o
critically amalyze the provision of Companies Act 2013 and 10 bring comunon
uiderstanding abeut the wswees and mogmmendation on Corporate (overnanes,
prestigions Amity Law Schoal Trelhi conducted a Weorld class Sevnimur m April
2014, It was inaumumaled by Honorable Justicc B_A Khan, former chief Justice
of J&K High Coun & President SAARC law, India. This hook is # resnliant of
papors prosented by studemts and faculey from vorions [estifibons and (mivengtics,
This confercnee proceedmgs in the form of odited book has beighted the foct that
Corporate Ciovernin & an clkically driven business process thal iz commitied
1o vaducs airned al cnbancing an orpanization™s weallh penersiing capacity,

This is ensureed by taking cthical business decisions and conducting husincas with
a fim1’s commitment to valucs, while mecting stakeholders” expectations. It is
irnperative thal the comipany®s affairs arc mansped in a fair and trensparent
manncT, This 15 vital to gmin and retain the tust of the stkebolders,
CORPORATE COVERNANCE FOLICIES

The corporatc govermance framework cnsores offective cogagement of
stakeholders and helps to evolve with chungimg times. It is believed thal an
active, well-informed and independent board is negessary o cosure the highest

®  IMreripr, Arrity Business Schuof, Aavily Lniversiny, Noida
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siandands of corporate governamoe. This book highlights the commitment to folkow
global best praciices, comply with the Fure sharcholdors Uorpotale (iovernance
{iuidelines 2008, and the recommendativns of the Maresh (handrs, Commities,
the Eumnar Mangalim Birla ¢ ‘oromittee and the United Nations (flobal {'vmpact
(LT, ).

The book vomprises of five sections which cemmpmize of varions research papors
pertaining Lo the said heoders.

Section 1 of (he book talks about the contribution of the people who made thiz
conforanos happen., in the inaugural address Tustics B.A KNAN (Former Chicd
Justice of &K HIGH COURT and presidert SAARC Law, bz emphasized
the mocd of guveming of corporates for welfoe of its stakeholders and promotion
of a larger public interest.

Seetion 2 of the book “Corporate Adminictratina & Corporate Sotial
Responsibility™ 1alks aboul Coondinatien and management of legal services. 1t
consists of seven papers, I further lays cmphasis v {Contract covrdination and
devclopment - primary resvurce: meluding policy, rainmp, negotation amwl resoluticn
of issucs. W alzo talks shouwl Development of husiness opporionmies and reveme
optimization strategics for beller cOrPOMAIc POVETTANCe. Ui of the papers of this
scetion mlks about (Hobal perspective of Carporate (RoveTnance.

The 2013 Act provides for the institntions of independent Dicectors, the manne
of their scleclion, appointment and reneval, ther role and functions and also for
the cvalmation of their performance. This act cnvisages a botter auditing systom,
by providing for the rotation of stabutory anditars [or every 5 years and confers
su0 moto powers on the National Compamy Law Tribunnl, These fucls are very
beautifully Miphliphted m the form of six Toscarch papers in section 3 under the
heading of Corporate Governance & Comprefitien Rewulation.

E-povernance ko pained lot of mportancs in today™s dme., E-{ovemance iz the
tramsfonmation <f govemment b provide efficiont, convenicnt, trnsqument services
10 1 citizens and condoct bisimess through cxchimge of informarion. This section
4 “E-Covernasce & Regolatory Framework” is examining the legal and
wmodom infrasiracture issues related to B-Governance with tbe pemspective of
developing countries, Fhiz section highlights that FE-Govemance i all abew
wansformation trough st aud advanced techoclogies. Wine papers of this
goction lalks about roguiatory framework of E-governance i o procize way.
There is & vory inleresting paper by Aparwal & Bhardway, which commenis
about Teenlatory securities in roftronce Lo case of Sohara w SEBI

Last Seciion “Corporate Dispute Resoiutinn Systom & Capital Fomation
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INTEGRATED CLINICAL LEGAL EDUCATION-
Shuvro Prosun Sarkar; Anirban Chakraborty, Shounak
Chatterjee, Puablished by I/niversal Law Pablishing Co.
Pvt. Ltd., New Delhi

Prof. (Dr)} R L. Kaul'

11 bk on “Inteprated ¢Clinical Logal Hdocatiom- Shuwn Progam Sadar, Auitban
¢Chakraborty, Shounak Chatierjee, Pohlished by [Inversal Tow Publishing O
Pt L, New el is rocent publicaion of waiversal law publishing co. The
wriling on 1be subject i5 in conseguenwe W the introduction of fve yeur law
vourse and establishment of indopendent law schools to cdocate and train the
students o subject of low, This resulied in settiog up fiftcen law schools n the
country. Besides, the wnivemities! institutions have also adopted the five year
conrse it addition to usual three year coucse,

For convenicn, undersiandimge, tho book s divided into unnumbored ittt logwal
chapters with forwand by Prof. {13c) Mamej Kumar Sinhs, Dircetor Indian Eaw
nztituie in the beginning and “repert af the working, proup on Iegal cducatiom’ al
the last. The subjost has been deall meticubously in 180 pages, The chaptery | -
% have hroadly bronght ont the presend Tndian Legai Education scenamio coverme,
i current stanas. the higemical back pround, problems, necd for refimming legal
education so on and so forth, Tn e chapier under cuteeot Slatus wpaee has been
dovircd 1o tegulatory authoritcs, roperts, bills ete. fike B (ouncil of indio,
University Grant Coenmlssion, Commitice of Judwes, 184% Report of Law
{Commission, national Knowledge Cormission repord, Rules of Legal Education,
Curmicuhim Developrent Report and Mational { aw Schoal Bill, 2010. The writing
brings forth the delicencies and reoommendations like absence of separatc
regulanr fur lepm) education and for sciting up of state wniversines, enbancing
Iibrary facllities, improving quality of law cachers besides ¢xamunation Sysieo
and clinical Iegal cdocation,

= Prgivror Aol Lew Seboel, Motda, Amity {inosonchy.
I. By Shuvm Prosun Sarkar, Anithan Cbalrrabrosty, Bhomalk Chatterjee, Publisbod by Thndversal
Laow Publishing ("o, Mew Melhi.
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In the chapter tled as “clinical lepml eaducation®, the writer has dealt with the
erigin, scope and objectives. of the clinical legal cducation covermg social justics
meluding foygal xid m its diffcreny perspectives in the conted of micgrated clinical
lepal edecation. In the wiiters vicw the professional responabilily can be insortcd
i1 the minuls of future generation of lawycrs by iovolving them in activities which
has emphast; on providing better socio  economie condition for masy of people.
Focie 1 made om the lack of planning by almest all the 950 law imparting
mmsLtuticns m India on this issuo, The report 5 the Law Schopl Boand Legal Ald
Clinjcs, 2000 has very offcctively pointed alf the lacunas behind non
implemcatation of the Tegal aid progrom by the law school clinics. An atenticn
among others 15 drawn lowarnds e report of “Jynidicarc Commitice on Legal
Aid® which alse focused o tbe cumricular objectives of lopai cducation whila
recommending law schools involvement m Teyal 2id works.

In s poward passage, the chapier captioned as “Glebal < Tinical Movement*
spzaks aboaat the clinical legal cducation having @1 ¢énovugb momentom by corly
1970°s and carly 1980%s in g mumber of coumtnies around the warld. Authors
vicwoed all the cowntries sitwatesd in the same gicm have similar social, economic
and cultnrai conditions. The problem: of gencral mass in those countries can be
cffcetively addressed by law schuols and sindents 35 being similar in pature. So
cross country cachanges of chimeal teachers have got popularity by carly 90°s.
This was to bring up with the network which will belp clinictans 1o talk about their
ol and experkncing the way 10 reduce cormom setbocks. The mwrient in
Incha needy laoyers whe are both technically competent and social - justhcs
emevited. The muthor proceeds to cite the example of China and South Africa, In
former wase the clmmical teaching of law developed by 1990 though the mile of
law prevmiling in hina canmot be at par with rule of law prevailing in other
cavilized nations. Whilc in Tater case the clinical lepal iz very much commpnity
orented. According o the aulhar the age of Soulh Afmcan clhinical Tegal cducation
is almost same a5 Indin and he prefirs twe saod model to design and develop
community clinical program to enxure the social justice mission of clinical lepal
cducation. The survey conducted in 2000 of fwenty one pniversities in Sonth
Africa traces four obsiscles beimg lack of funding, lack of acceptance ol clinical
cducation, Tack of clinical teaching skills and balancing Teaching and omeswaity
services. The said obstagles are abmost similar o other developing countrices of
The wiorld.

ln chapters to follow, e aothor hus taken carc to address the scope amd
ubjective of live client clinical programmes and alzo (zanizing such programenes.
Participation of judicialf qusi-judicial bodics finds mention in such programmes,
besides, attention is dravn lowsrdy cxternal! internshipd ficld placement clinic,

1



and Taw Teform e clinics. In soope and objective duc plsce has becn
provided to various types including student- olient relationship, direet indircet
supesreision, performance ol Lasks and provisiond for providing feedback to (he
studenis reparding their performance, £haper titbed oy ‘Challenges for Suporasion
of Climcal Proprammes in Tndia’ makes cmpbasis on appropriate supervision.
The supervision is stated to be im- bouse, cawrmshipd mietmship couplod with the
mechanics for Eegal Literucy Clinic, Law Ecfirm or Public Folicy Clinic oto. the
clinical Tegal education and i3 corviculurm attracied atention from middie of 1970
bt dobeade for introducing reforms to the oxizting curnulum for legal education
imensificd fiom (he beginning of 1990_ As per the author's observation the major
criticism was the gap to rain the law studemis with fondaments] professional
gkills amd voloes essemtial for any persom 10 join the legal profssion. The Bar
Coumncil of India in 1997 after a It of debate inroduced 4 mandatory practical
training papers called clinical papers,

The test of last two chapters deal with Moede! Teaching Manwal and Modsi
Practice and Pulicy Manal both telated to clinical education. The chapters cover
the vast gamul of clinical cducation and in 2 autsheli cover the topacs like forms
commanly weed, professional skills and values, organizing a live client clinic,
tcaching- leurnimg methodology o be used in any live- clignt clivic, besides,
subjeet of enhancing the competenyy and effectivencss of the clinical faculty. in
its faxt chapler, & model of West Bengal Mational Uiiversity of Judicature Scicnces
15 pavveded.

Aficr the chaptems, the author provides some appewdices as vorbalim aamely
Schemo For 1l Service To Disastor Victims Through Legal Service Authorities,
The National Leyal Service Autherity (Legad Aid Clinic) Regalations 2011, Scheme
for prajoct of Pam-legal volumeers, netinmal lagal services suthenity {Jegal service
to the workers in the unorganised secior} scheme, 2010, natienad kegal serviee
suthority{begal service to the mentally (1 persons and persons with ment] disabnlifies)
scherne 2010 and the reports of the workiog group on lkegal education. The book
a5 2 whole pives a better indersianding of the Integrated Clinical Legal Fdusation
m Tndia and alse iv fow selected commtrics other than Tadia like China & South
Africa, The book offers an insight into the subject of climeal legal cducation.
Theins fregh in approach bl siil makes a good and valuable reading imer alia for
Lvar sipdents o epchers alike,

1=



BACK ISSUES OF ALR

The following ore the degails of alf the back issues of Amity Law Review, We
would be hoppy t wend you a copy af the desired ingues, onm reguest.

List of Conteats of Vol.1 Part I Jan ZHH0-Jome -

Title

Auwrthor

Tonwore &= a challeage 0 vl Saciety and (he
Aulminisrtion of Justice

Animal Credty and Proteetion 1o
Phe Aowarae Lxperience m the Fickd (X ADR
Intemnatimal Meditathon- The UK Expericnos

Spoeding up the whesls of Jwstice- (honpes Nesded for
Lour’s Kilectioee Tunchinaing

bode of Search & Scizure under the Narcoic Mreps
& Meychodropic Substemees Act

Inbemmer & The Copyopht Law

Legal Liducotivn & Legal Profession io India Howr ko
Rridge the Copt

Imterien relisf undee © onuner Prodecbson Ak

Justice for millions Half Clad- Half Hungry
India and the (roncra o enTacws

Whother the: dizhonor of a cheque Sim huve 1 penal
elfeel i cose of Stope Payoncnt

The Debaic on £ 'uptiul Account Comvertibility:
The Indian Seonang

Teading Cheestions m o Criminal Proceeding:

132

Justice Markandey Kaffn

Mok Cumdii

Do H, Froper

Rorl Mackie
and Edvard Lightfurn

D A M. Singhvi

SN Bargneoliy
Nrmiskr Arewra

N Seret Stmph

Raicsh (ripio
wrred Cunfa Crapia

L Sanak Bai S
Brig. MNilendra Kumar

T
Fraf! A Jopagrreind

Finuy Rendihr
arud Frobask M.



Tithe

Aunthar

Virtual {oaurts

The Excoutive Powers of the Presedent

Rapestt Clupta
Poanima Samporh

1.i5t of Conteots of ¥oll Fart X, Yok 2 Part E; Jaly IHH- Jup: MH1:

The Sparit of Arkiicaton

Sexunl hornagnwent o women 30 woekplaed: |

In Indlia & Abroad

Intormativn Teclordogy and Legislative Deam
Alerpative THapuic Resohition

(hiestions Lo wiused by the court muber the provesons
ol the Army Role 53

Firaey Norme in Indin {yhevspace: A reading of the Adr
Th=finition of Law

TMutnan Rights - Azinn Intialive

AIDS wnd ITumim Kights with specinl Reforace

10 IS0 innxatea

Convergene in India & I Regulation

T.egal Aspoits of Credit Cards

Laff 8§ Marimears

Sriniwcy Cinpta
Nerrdarr  Kormotf
P Beakeki

Dirige. Nilarefrar Kevvar
Rolerer 1. Kvefir
FE0° o

8. Paromteniaray

I Fureed Baj Beni
Brig. Nilendre Kumar
&N, Cragptir

Lizt of comtents of Paxt £, Yol X July- Thec, 2001

{flehal a=mult on leprorisn & Law or war
The Brdes m the bath

Foilure of Sterilizaion Cpecarion. {Jam for o
ol BModical Negligzace

Prafmation & the Inlemwet Analyxing Ridks
and 1.iabdlitics imder Indlsn Tawr

Juthiual Decizinn Making & Lo Darns

Diesb Penaliy and { onstitution
Abeut (yber Squatting, Bad Fmth aod main Mames
Tudiciary and the comuousn nan

Envirerunent Peverty and the stale o Mational Pempective

132

Maf. {Fern. Nilemdra Kumear
P M. Bakefii

SN Cuphe

Redney 1. Ryder

Fideh [ipuzthyay
ard Sanfery Lpadfivay

i Joanak Bof Joi
Monrermf Flic!
Surendea Sohai SrTvesiinee

Firay Kumnar






Tile Aourthwin
The Historical Developrment of Interatwnal

Hunveanitarian Law; An Overview Farlovieerm Kour
Csender Fquality- The Vishalha Case ol Doorands Sumit Rasm
Tal Citirenshop for The lndisn Disspora: An Appraisal Sedafrarvre K, Fagew
Vot Whar and Why Bunita Kahfer

Legal Tamcs {rovarning the: latenne Centract

Shantivifaer Cehat

List of Contents of Yo, 7 Negsk {1 &2) Jag- December 2000

Institutional Beforms in Indian Migher Fducation

Ruadshow Films Py, Ttd  viiNet Limiod: An lodeia
Standpoint on Sccondary Lizbility of Copynghi
Infringamem wo the T

All 1ndia Bar Fxamimabin= Facts, Bealily, and the Low
T.cgal Representatton in (s Indical Proceadings
inforned Consent within Patient Auluismy a8 1 Moo
Deropable Hwnan Right

Thousand Years” of War: Antie Indianizm in World Polnes

Fraf (D) MR,
Madlhavn Moron

Lot & Newir
John Turghese
% Rgian Fiophete

I Awil K. Nair
Lir Seumtyaifit Ray

List of C'smtcoby of Yol8 Jannary- Jawc 2812

ontentious Judpmens and their Tripact on £ gaswmers
and Cxmuncr Counts

Prostitation- The Unnoticed Dimengicns

ity Tndinn Lepal Secnorio

“Tatal Dizpblement” Under the Empliyess {ompensatiin
Acl' 1923- Noed for o Fresh Look

Surtainabhe: T vclopment: An Tmportant Tool

for the Protestion of Baght to Exvinmnsen

and Right to Develnpment

Humsan Rights and Aduinistration of Uriminal Justoe
Use of Mothod of Sociology 10 Coneifitooul

Adjodication: A Cridce] Analysis of Cardoce's
Perspactives

153

Proft M. K, Bubowshandram

5 Seema

i &, Surya Prokust

Aveealr B P2

D Bhevisdy (Frprtes
d I Merayw (fua

Fumarth Agrawal






Title

Amthor

War agninel Torronsme Bl nd law Applicability
of Imternaiiona] wsassiarian
Sharcd Parcntage In lodia

~The Mk of =wily™ (A peychopath): |zt o need to
inchidr peychological Defemse plea 1o armmmal
Jurisprudense?

Crminuk Liskility in cases of O Medica Megligenee:
Crssaromis of o Medioo- Tepal Comusdnorn Abead

Abandencd and 1hvoroed by WEL [Tusbeunds Tlarassoeci
of Womnen in 3 (Ylohalizing World

Ripht to Infirmation Under Enviroomesal Taw:
IThe Changing Porspoclive

Legal Daroevesiaons u Thsaper Management: Olobal
and Indian Porspoctives

Law Libmary: knpedance & A Guide to Uzing It

¥ fdd Abder Kafim Mis
I K Trueot

Dy A Amreif e
£, Drerfropts Pracdilor

A Prii Rarme

Dr Kefepremdre

Ml Fripachi

e Aok Ciaptes
D Chirowi Lol

a7



FEEDBACK FORM

Would you take 2 romant to evaluate this esue of the "Amity Law Ra-
view™? Your valable cormments will dp shape fture issues. Thank youl

Highly — Samowhal hot Did it
Apprecialie  Approciable  Appreciable  Reed

Articies

Lagal Watch

Book Review

Wa'd appreciate your comments and suggesiions about this reve of
the “Aumity Law Review” in general;

154



— TR N T b i AN N . . . M T T 1 1 7 T ] bk e N e e =S e — . —

SUBSCRIPTHONMEMEBERSHIP FORM

[ wish to subscribe 1o Amity Law Review for 1/2/3 year{sYlife Membership. A
bank draft‘cheque bearing No. dated for
Rs. draan infEvour
af Amity Law Schaool, Dethi, Towands Suberription/Membership for 10713 Yeor(s )y
Life Marnbership is endlogsed,

Beme;

Decigrialio

Addracs;

P

ity CourTy:

Phone; Fac

Eqrrusl

Derlea : Signature

SUBSCRIPTION RATES
Cataremy Amount {in Rs.)
Group 1T 2 T3, 3 Y, Lifi
Meimbership

InestibuboryIngvidual 200 00 400 1000
Alumra 100 200 300 80a
Sheierd Fis] 130 s 00

Plua send the amount by DDVCrossed Acoourd Fayea Chaque Favouring
*Ambty Law 3chool, Delhl™ for the trmely receipt of the joumsal.

13D



SURMISSION GUIDELINES

ABSTRACT: All submisgion: shapdd be ageomganied by an absteaw! of aboul XM
wurds cullming the central worpumenils) of the puper.

COPYRIGHT: Aathors shall warrant that the papers sebmitted for poblication do et
infringe the copyright of aoy otber porann. Exeept agroed otheimiage, the copyright of
the articles published shall vest with the publisher, viz., (be Amily Law School, Delbi.
Howewer, Amity Luw School shall not be linkle for ooy copyright infringemem by the
authars,

COYER PAGE: ln order to facilitate anonymity, awhors must merdion theiv namas,
contact details and affiliations noly o (e cover pase of the manascepd,
ENGLIST: Follow Bnlish speltmy= and punciustion convenlions.
FONT SLEE AND STYLE: Kindly uss Times Mew Roman, 12 point, For the nain teort
and 1% point tor footnobes.
HEADINCGS: The headings shouald e used a6 por the followingstyla:
«  First weading: f2pt, bold, contre

Segond himding: 2, Dald, Iefl aligred
=  Third headinp- 12pt, 1talics, centre
LEMN(:TH: Articles should generaily be between 8,000 and 10,060 worda (including
frumnntes. Mowez, Case Cotmwnts vl Book Heviews should be between 5,000 and
5,000 words, The Edilors muy, bowever, secept lonper submizsions in appropristo coses,
TINE SPACING: The ling spagang o o fexd ol paper shonld be 15,
REFERENCES: Ioutnotes should be nsed and not codootes.

FOOTHOTIMLG 5TYLE FOR BOOKS AND ARTICT.ES: Beaba: Mamc of the aothor,
Tiths of The hook (in italics), Editgwn (6 ay), Mane: of the Publizher, Ploce of publicilion,
Year, Page oo, Articks: Name of the author, Thie (7o double quotss), Mame of The
joumal, Yolume, Year, Page Na. (otherwise the mode of citation poovided in the joamal
itself)

RE¥IEW MPROCESS: ANl papors will be reviewsd anonymously by the Fditorial Board.
Authars will be noditied wilhin 4.0 weeks about 1he siales of ibeir papers. Bequest for
eapedited review may ool be enserinined.

SUBSTAMNCE: Popers sheuld contsin an origimal contribation to zcholarship by making
4 coborive arpuencnt supported wath appropriate othorities,

QU TATTIONSQUOTATION MARK: Cuslulions aver 50 words sbould be indented.

Thuble guolalion marks showld be owmeds single guetuton rweks shouwld be used aaly
fir quotes within a quolation.

COMPLEMENTARY CUHIES: ATl audbors aill he poovided 3 complemcttany oopies of
the irsue in which their paper appears.

NOTE: Kindly send your Articles ikeough:
Li-mail - alsdpublicrtiumsdaiamicy edu

168



LIFE MEMBERS - AMITY LAW REVIEW

5. Ho fHans |Oneignation  |E-mant 1D Pranent Address
B T i r— 'wmrmwmu L5, Wheehl Vinar, Seckr - 52,
Nidda
2 |Pmol K K Babychandin Chair Frofsscor | mliceberarsdran
By, gilke
3 gl {Dr) Aok b P i =z amldmakBomigrada |10V, Setiad-20 Wamndhara,
Gihypbabig
4 |PralDCr ) Wi Shastnn PreduEtor mehermabanmily ey |15, Bheer Negar Wedurs Roar,
P Chedie
£ lPmf [Ov b hepts Putebhaein | Profess wulabihatini ki |Fil Mo, 21502, Eael Eod
Apartient, Wiyur Ve,
IF‘I’&E—I.H.EI
& Pk, (0 ) Ashok Kr. Kommo | Professar |ak:|r|l.runﬁ;ulir.|:1i.| M, Seclor-&, Kanal, Haryana
T Or Eewnish Geapln LLE e HuptaiBamityedy  |8-710ecloc- 30, Molda, UF
[Profoazor
£ |Dr Tummitha P Malya il |eprcayamaity adu  |54-C, Pocet m-12, Halml Dl
|Peofompar Evtanion N.0-13
| IHr, Ashumsh Raj Anand Bxt Professor  |aanaecifamity edu C-111, ke Vihai, Delhi-B2
{5 1) asmarptenjanand
iEymad cam
0 |Me Mishe Dsnrey At Professy  [ndhanraffomiyedy JDeTR1 WP Caolgny,
[GR L Puschios Wik, N1
11 |, Shohpreyr Aol Ko Aok Fapheetie  |2nlkdhn Gty odu F 28, 4" Fhoy, Al Fozad
R B Encliva, Jomia Hajar,
Mow Do,
12 |or. Newam Tyeg Ass, Professor | nbyagigigmity e 1cet, Mina, Mohagn Mosic
L5 1) . Mol i Phasgdl, Sconrd, Yaishal,
Ekmail com Ghariahad
13 |Or Tepen Humer Chendsle  |Assf. Profeesor  tichendolagsmityads |28 Chouhan bighally, Wt
[GR i} Lenedarsc BrwobEl] Thadar, Mow Dotk
frmall com
14 |Ma. Rdna Grawal Megm A Prfegeor | agnage sty oda 0 r 18,34 Flo, Salkdaig
{GH 1) rybinagrgwal Enclar, Hiw Delhi 22
firvahe. coan
15 |Or. Aok Gpks Asat frofeasor |equpeTigamityedy | 1T SF-2 Adhamhila Appis,
IGR ) abox Mimpiqmell_ = | Sact-3, Fofends Hagan,
Sanibabad-201HEL.Fl
16 e Manish Sharma fusnb Poofescor |t e (B8R mity sy | A-Z2 Zachor-17, Make, L
vt a2 B0 mall Son
17 |wr. Dabaf K. Samean Apst, Professy  |deppmaghGoenty edu | J07Had negar, Ashram,
[GA N dkaammanighgmall.com  |Mow Dadhl-110014
i1l |ow Reels Garg Aed. Probestor | rgangadhamitoedu 1580, G F- Sactor-5,
R ary_ hesrts EaTryadin . oMy Vaaundhra, Cheriabad
14 [ir Aparmg Seowma Ad Profesoc Fshahﬁ&!ﬂ@miwm 18D, MK Eals, Sechr-10C,
B0 It

161



E.He. | Nard Duskpintion  |E-madt 1D Prosnst Address
M jwe Cuprsel K Johal ABEl. Profyseed 1nlmurﬂadtrm Iu.:n. LMY Chaem Marg, Dahi
kel | Unbraealty, bis Cofhi-1 10007
21 W= Tkrda Bansm]ns Aotl, Prolemror  (tranarjes@amilpedu 401155 Chitranfan Park, Top
[GR 1) Fnar, Pi-aD, Mo Wiaied ng. 7,
Moy [sin-13
2 |us Yoo Pamamd gt Prodeannr [wovmamigemiy edy | S, 1S Flos, Mo
BRIy rireyooremnifi meil.com Gandsn, New Delhi
2} |Or. Sanjans Shemrm Aaat Profstegr |ssharmalTilamity.edu | E-B00 el Wingr |, Secor-3,
{GR 1 [wmchn, How Oshi
24 |Ms. Menpds Heghay Bexl Prifagsar |mamghey@estityody | Flat no, M2, HE20F, Mahavic
IR 1 Enciewe, Deihi-11004%
5 |Ms Vandana Sohgs Asst Professer |veehpd@aity.sda H. M0, HET0A, Sector 243, 19 Ao,
1eR vandana(pkFgmeh. com |MNHds.
% |Or Rekesh R e, Proforacs | iBamnicy.edu 129 Bhoi Parmanand Cokay,
IR0 ralrsh TRETI014 Mestr Hosgital, b khaciess: Bages,
Hgemail.com Db 11N
a1 |Ov Sudho Jhe Fathak #o Piofoeer | ppathakiGaviy.ode ENa, OHE, Yot Kunj,
SR N i unthoyoihalk Maw Chhi-TO
o) el Com
2B IME. Dt Theniet Agst Frofesaor | efhomeeEiam ity gy Mayur Yihar
A |Dw Gouray Yacthany Aglaiant paurvenanit BE0, "kl Mani Kiny",
|Frofsaaar Egmait com Bank Coloy, Promisr Heper,
Algerh 20, U P
o (M Auhylosh Hpjls Fuiihiel [ vampeanie i . Cog, Pockef&, Handrip
Prgloappr WiharH, Seddor - 62,
[Grade 1) Nkia - 201
A W Ashish Kauchik Andl. Prefored |akaushikidamity.sdu |Beke2, &F Enclave,
aphi s higmugh |k law 203 Appt no, Qregher noka,
B gnail.com Giudam nuls nagar, nods, P
A2 O Sowdsive Wusoraf Piahibird mushamaifiamiy so |50, Sabha dpsrmend, 03,
Prodert Sockqr - 4, Moida (LR
A3 [Pred B L Kl Pt {rikoulgyahoa sam Amity Law Seheof, Kokl
M |Ow vy Seicad Awalwianl wijsagTogigmnall.oom, | Owpartenod of Lowe. Unhoraiy
| [t vij spgqiradiimall com 1ol Jamewy, Jpome
k- Dr'f!ﬂw' Gunpia P b e | saniewh ..!I]-Hﬂ:ﬁ.l'nu.'l'l Oepatmant of Lew, Linhroesdy
1m:1'a!mr of Jammg, Jammu
3 |Or Anshumman Mishm LT anshwmnanmichaTl 40, Eark Rosd, Teadhara
Profasnor Immall.m Colory, ARahabad - 21002
{Urkiwarsity
of Allahabadp
T | J Ravincn Arnatzal raviidran wips Sockor-3, Fot 3 Fisme, 1900,
Preds sanr fyahon.com Astha Kun Apartmidits, Theorka,
Mg Dail - 110 O7=
31 |Mr. Steyam Krghan Kaughlk | Asaociabe I 3 el 1 e GH Lowar, Malioes Ly
I lm ﬂ?ﬂlm' Lh“mﬂn- mw - M7 w|
R aatian

162




Mo, [Hama Daslguetbon  [Ewnadl 1T [Proeeat Addraea
3% [Pt Subaeh C. Faina Profespss |orainactcdigmali.com o4 £20-21), Chiwire. Marg,
Linivarady of (aihd, Do
Ak [r Kamgl D P Singh Pralesmy kanona | sl dowt |B-55, Sedar - db, Hoada
M |Br¥FP Twan A nocile twarivpiigemil.cpm  |B=1H58, OLF, Sahibabat,
IProismonars Ghariztex] « HHIG
42 |Dr {Mrs] Awhish Yk Fasrat Jashshbayrdyahgg,poml 113, Sanl bagar, Chd Lines,
|Prodamsonl s Hear Gosmmanan Collene o
Ban, Ludnang - 141 A
43 |Or Amcn A Gl A= islanl J2u vy et il e | Llnivsraity Inmioten of Ly,
Frofe==g Punjal: KNever sily, Foepimal
Centre, Ludhiana [Punjab)
44  |Or Monika Bhandwel Hegistant ihandenana Hope Bo. 3, Resham Ghar
Prdessor 3 rewiiffmail eom Coloary, Opposie Ambedkar
Hill, Jormrmus - 180 QA1
&5 |uir. Ktoeh K Dutan| Sucamt Jiaan el com
& e Garkha Shams Studedtt et dadigmall.com |A-2T58, Cotald Banh,
e Nabenks Mabno San
Lirtin Magr, M Dl 110068
47 s Ahahie Bansal St bamsalaskshy
gmail.com
43 v Sundl Sure Siueat sunll gumedgigmail.com |26 Mageth Road, bt Cmes
|Foed, Bangaker -SEXUS
40 Lin. Hiwadity XHalr Ziwlant nwai e nalr 191
kel e
50 Me. ERka Salnl Shudand el 3adn ki 31, Grigat Mo 18, Sadu
|famall.com Hoges, Palpan Colony,
Hewr Dolht - 110 345
51 i retttints of 16w Hunuicewedra Linhwarsity,
Hurakahetrs, Harana
&2 v, V Gop Amsocinli |vamppcathiug AIETSIE Padme Coany,
Prpleecion Eypriall e hiabain i, Hydra had
&1 |sis, Wpacena Shavme Agalxiant harpnphndbgmell com |HEHAL So0ckard1, Hotke-
Preda s 7, bl Mol Fectony Sonkey
feeqer, daanmulMa]
531 |Or. Kawitha Chalahkal Aorichan nidhachaladiral fumity L Scheol el
P e gt ity
B O S Wk Aoegtanl vk @amilyedu Anlily Law Sehod Tlalhi
Prigfrzr
55 W Fiche Gupts LT |retsupiati@gmail comn | Amily Low Schogl Ogdhl
Profossod
5¢ |ty Ankgna Bal s sinkiand | ceaazoamrity =t Aaity 1w Schood, Cinl
Py [t it
5F O Chandmswan Minhas S ot Cmid nharsi a rrly. Ay Larer Sedhid, Cnathe
|Profegsar

163






